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War Imposes Special Duties On Legal Profession* 


JOHN J. PARKER 


I NOTE YOUR query “whether or not the present is a good time to engage in any 
large scale reform of judicial procedure”. I entirely agree that it is of the 
utmost importance to preserve the fundamentals of our judicial system; but I 
venture to think that only by improvement and simplification of that system, 
with the elimination of technicalities and other causes of delay and inefficiency, 
can the fundamentals be preserved. We must bring our system into accord with 
the tempo of modern life and strengthen it so that it can withstand the stress 
and strain of the forces with which we have to deal. 

Of course, the winning of the war is the matter of supreme importance at this 
time; but it will aid, in this as well as in meeting post war problems, for the 
judiciary to perform its duties with the utmost efficiency. There will inevitably 
be a decline of legal business as a result of the war, and this will enable lawyers 
and judges to devote the necessary time to the matter of simplifying and im- 
proving the judicial process. History shows that it has not been in times of 
peace and plenty, when men are satisfied with the status quo, but in time of war 
and crisis, when they must consider fundamentals and ignore superficialities, 
that the great forward steps in law and government have been made. The 
existence of the present crisis, therefore, is no reason why the attempt to improve 
the administration of justice should be allowed to lag, but an added reason why 
those lawyers and judges whose services are not otherwise required in connection 
with the war effort should do their utmost to carry forward the movement to 
success. 

The winning of the war, as has been often and truly said, is a matter not 
merely for the armed forces of the country, but for all the people. Our civilian 
life, as well as our military effort, must function with the utmost efficiency. 
Morale is of supreme importance; and nothing is more important in the main- 
tenance of morale and the proper functioning of civilian life than the prompt 





*A letter to an unnamed correspondent. 
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and efficient administration of justice. ll 
citizens must do their full part in achieving a 
high morale and the efficiency upon which it is 
dependent; and in improving and speeding up 
the administration of justice the bench and bar 
can render service of incalculable value to the 
country. When peace comes in the wake of 
victory, our institutions will be subjected to 
unprecedented strain. If democracy is to sur- 
vive in postwar days in the contest with foreign 
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ideologies and systems it must be able to 
demonstrate its efficiency; and nowhere is this 
efficiency more important than in the funda- 
mental matter of administering justice. The 
administration of justice is the lawyer’s busi- 
ness; and to see that that business is conducted 
with efficiency is one of the most important 
duties that confronts him now as well as one of 
the most important that the future can bring 
to him. 





The Cathedral of Justice 


CARL B. RIx 


THE AMERICAN JUDICATURE SOCIETY was 
founded for a definite, far-reaching purpose 
and through difficult years it has adhered to 
that purpose. This Journal is its mouthpiece. 
Its work has had the active support of a splen- 
did body of men. It is extremely proud of that 
asset. In recent years the cumulative effect 
of the unceasing struggle has brought definite 
and positive results. There can be no retreat 
from the advance position of the Society. 

We are now part of the world’s greatest 
struggle—an effort which will determine for 
all time the rights of free men. Everywhere 
men are seeking to determine what it is that 
makes them free men, free in mind, body and 
soul. Men are asking what it is that protects 
and guards that freedom and they reach an 
answer in different ways but always for the 
same purpose of remaining free. They will 
not become the slaves of a few men or of 
autocracy in any form. 

In the midst of that struggle of mind and 
soul there is the supreme obligation of humble 
service for country. Every man places that 
first and will let nothing stand in its way. It 
is a dedication of life, fortune, everything. But 
the ordinary concerns of life go on, the ordinary 
things of life, government, home, family life, 
the ordinary pursuits. We are surprised to 
find that it can be so. Courts function, civil 
rights and safety are a primary concern. 

So, too, the accustomed work of the Society 
will be carried on, a continuing effort for a 
higher standard of justice, not alone for the 
better days after the struggle but because all 
the processes of government must be fortified 
during the struggle. A weak government can- 
not carry on a tough fight. There must be a 


solid front of citizenry backed by good govern- 
ment, zealous and courageous courts with a 
body of lawyers alive and alert to their obliga- 
tions of stewardship. The Judicature Society 
always has been and now is an essential adjunct 
of good government. 

This inward search of us all is finding ex- 
pression as men struggle impotently for words 
to reveal their thoughts. In defeated nations 
this effort to keep alive the spirit of freedom 
is a tragic task. From the “Flight to Arras” 
by Antoine De Saint-Exupery we quote these 
significantly moving paragraphs which consti- 
tute part of his Credo arising from the depths 
of defeat: 

“Therefore I shall fight against all those 
who strive to impose a particular way of life 
upon other ways of life, a particular people 
upon other peoples, a particular race upon other 
races, a particular system of thought upon 
other systems of thought.” 

“T shall fight against all those who seek to 
subject the liberty of Man either to an indi- 
vidual or to the mass of individuals.” 

“I shall fight against all those who, main- 
taining that my charity pays homage to medi- 
ocrity, would destroy Man and thus imprison 
the individual in an irredeemable mediocrity.” 

Again the author says—‘“He who bears in 
his heart a cathedral to be built is already vic- 
torious. He who seeks to become sexton of a 
finished cathedral is already defeated.” The 
great cathedral of justice will not be builded 
within a day; it is never finished. Its mainte- 
nance and improvement is the task of thankful 
workers of all days, as a pillar of strength and 
as a refuge for our people and for the people 
of all nations. 

It is in this spirit we approach our task. 





’ 
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LAWYERS AS ARBITRATORS 5 


Lawyer as Arbitrator Dignifies Profession 


“A sound system for the administration of justice must contain within itself 
the forces which tend to the elevation of bar and bench, and to an ever increas- 
ing respect of the public for both.”—Percy Werner.* 


A LARGE NUMBER of lawyers, unfit for the 
army, are cheerfully rendering important serv- 
ices to government and to soldiers’ dependents. 
There is opportunity also for a war time sim- 
plification of litigated cases, not likely to occur 
to practitioners. In most states there is a 
standard arbitration statute. Procedure under 
this act results in speedy adjudication by 
experts. There is a great saving of time to 
all concerned. In foreign commerce arbitration 
is a necessity. Arbitration in some form has 
existed from the beginning of civilization. In 
our country commerce was slow in understand- 
ing the conditions under which arbitration 
could be trusted, but now, for two decades and 
more, the technique has been fully developed 
and widely used under established rules and 
a uniform statute which makes an arbitrator’s 
award equivalent to a judgment.! 

Success in arbitration depends upon two 
factors; confidence in the experience and 
probity of arbitrators, and the statutory means 
for enforcing awards. It is praised chiefly for 
its informality, economy and privacy. While 
utilized mainly by organizations of producers 
and traders, arbitration also has values as yet 
realized by only a small part of the legal pro- 
fession. 

In time of war there stands behind every 
sailor and soldier several workers in shops, 


*To Mr. Werner, a member of the Bar of St. Louis, 
must be accorded all of the credit when lawyers learn 
to use modes of adjudication made popular through 
arbitration. 

1. Every lawyer should know something about 
arbitration as it is in its present well developed stage. 
Only a day or two before tnis article was written the 
JouRNAL received a copy of the newly written and 
published volume entitled “Arbitration in Action.” 
The title is apt. In about 240 pages the author, 
Frances Kellor, (for a number of years director of the 
central office of the American Arbitration Association, 
with the title of Executive Vice President) sets forth 
a great amount of highly practical information con- 
cerning arbitration as it has developed in this country 
under the Association’s leadership. In 130 pages Pro- 
fessor Wesley A. Sturges, of Yale University, presents 


offices and on farms. The measure of produc- 
tion and fighting capacity becomes largely that 
of the producer’s time—the number of hours 
of work. 

It is not uncommon for courts to delay trials 
for a year or more. Nearly always lawyers 
must be ready to assemble witnesses on short 
notice. Counsel, parties, witnesses and jurors 
are obliged to yield time which now is of spe- 
cial value. At a private hearing the same case 
could be set for a definite hour in the office of 
a lawyer who could question witnesses as he 
pleased, listen to counsel, and dismiss them 
after an hour or two. 

In an arbitration agreement that names a 
lawyer as arbitrator there is opportunity for 
the selection of one who has special training 
in the field of law involved in the particular 
case. This is an advantage not obtainable in 
jury trial, and not always available in court 
trials without jurors. In many cities lawyers 
defeated for reelection to the bench, whose 
qualities are well understood, would be pleased 
to serve as arbitrators. 

These facts may be news to some readers; 
to others the facts are well known; but rare 
indeed is any argument offered to induce 
lawyers to try their cases in “voluntary tri- 
bunals.” Bar association officers have had their 
hands full for a long time in various ways. The 


a summary of the statutes in all of the states, and also 
the federal statute. There follows the New York law, 
and then in fifteen pages the rules of procedure in 
commercial arbitration; followed by rules from “acci- 
dent claims tribunal;” motion picture arbitration sys- 
tem; standard arbitration clauses; a table of cases, 
and a very complete index. 

Chapter XVIII is “headline stuff,” telling of an 
entirely new attitude of government toward the vast, 
articulated business of the motion picture industry, 
through which the U. S. Supreme Court becomes a 
guardian of rights intended to be established by the 
Sherman Act. 

The publishers of “Arbitration in Action” are Har- 
per and Brothers. Though a small book (400 pp.) 
it reveals a great new body of law which cannot be 
neglected without losing touch with our growth of law. 
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profession has been busy with a variety of 
interests and has not anticipated a life and 
death struggle to preserve our freedom of 
thought and action. 

Quite aside from the demands of a crisis 
lawyers may well think of the dignity and the 
respect which would be the inevitable reward 
to the profession if it should utilize the most 
simple, direct and successful mode of disposing 
of private controversies involving ordinary 
money claims, either in tort or in contract. The 
devastating losses through war would be miti- 
gated for our profession if we could emerge 
with a mode of serving clients which would 
encourage them to stand by what they conceive 
to be their lawful rights, and make no com- 
promises. 

The profession’s recent progress in proce- 
dural rule-making has already perceptibly influ- 
enced public opinion. Leadership in informal 
adjudication may well establish the profession 
as the great conservator through law of social 
values. 

The lawyer’s highest service, where he may 
acquire conspicuous honors, is not where 
bickering over private claims is indulged. Our 
public law has expanded unbelievably in our 
generation. We see no definite limit to the 
volume of laws regulating public and private 
rights and activities. Litigation in that field is 
of social and governmental consequence. It 
may not be admired by some practitioners, but 
the fact is obvious that boards and commissions 
increase in number and significance and tend 
mightily to belittle the old time jury battles 
over private disagreements. 


“It is perfectly evident,” said Percy Werner, 
“that the first concern of lawyers and judges 
in this country must ever be the administration 
of our laws so far as this affects the public— 
the enforcement of our criminal laws, and the 
wise administration of that vast and steady 
stream of social legislation that is so charac- 
teristic of our young and growing republic. 
Whilst lawyers are conservative, we are not 
cowards. We are not afraid of changes. . 
While we realize that our very conservatism 
is what gives stability to society, we realize, 
also, that our laws and institutions must keep 
pace with this progress, or trouble is bound to 
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ensue; and while we follow, and may not lead, 
we appreciate our great purpose is to regulate, 
control and systematize the relations of men 
to each other, and their relations to the state, 
as these relations change in the progress of 
civilization.” 

Any reader who would like to have Mr. Wer- 
ner’s entire article, comprising eight pages, will 
receive a copy free. And if any reader who 
has reached this point, and is skeptical about 
obtaining justice for his clients through arbi- 
tration, would recall this argument when his 
own car is smashed, it is conceivable that he 
might propose arbitration in a lawyer’s office to 
the insurance company’s lawyer. .He would be 
acting in the interest of national economy and 
the preservation of life and property. If there 
be such an instance the JOURNAL would like 
to be informed. 





Instruction in New Fields of Practice 


Probably no one has been more emphatic than 
R. Allan Stephens, lifetime secretary of the 
Illinois Bar Association, in telling practitioners 
that they must study new fields of legal service 
if they are to take care of all their clients’ in- 
terests. This year a special meeting of the 
Association was held at the capital city on Fri- 
day, April 17, and this enabled Secretary 
Stephens to announce a full day’s instruction 
in the nature of practice that involves the offices 
of the Attorney General, the Illinois Commerce 
Commission, the Department of Finance, the 
Illinois Industrial Commission and the Secre- 
tary of State. The heads of these five offices 
were present with their assistants. Members 
were enabled to get a fairly complete picture 
of varied kinds of practice and to keep a record 
in their notebooks. The trend toward special- 
ization in practice implies some study by gen- 
eral practitioners who wish to retain clients. 
The matter is here referred to because in a 
number of the more populous states the associa- 
tions can render a similar service, one especially 
valuable to juniors, and one which demonstrates 
the importance of a strong and enterprising 
association. 





The time is ripe for betterment. . . Men are insisting as perhaps never before, 
that law shall be made true to its ideal of justice—Benjamin N. Cardozo. 
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ADMINISTRATIVE OFFICE FOR STATE COURTS 


An Administrative Office for State Courts 


HENRY P. CHANDLER* 


I HAVE BEEN asked to comment on possibili- 
ties in an administrative office for state courts. 
In doing so let me disclaim any thought of 
presuming to tell you who represent the vari- 
ous states in this conference, what your judicial 
systems need or whether they need anything 
that they do not have. Judicial systems grow; 
improvements though necessary from time to 
time, should nevertheless be related to what 
has developed in each state. Policies which 
are necessary or advisable in the administra- 
tion of the courts in some of our forty-eight 
commonwealths may not be in others, at least 
not immediately. Least of all would it be wise 
to assume that because an administrative me- 
chanism seems to hold promise in one judicial 
system, it should eo instante be adopted in all 
with their quite diverse conditions. 

All these reservations I freely make, even 
more I emphasize them in order to avoid being 
misunderstood, because in my opinion such a 
thing as a ready made judicial system which 
can be delivered to customers and put on indis- 
criminately does not exist. At least if it does 
it is likely to be a very bad fit. 

But when that is said, | am convinced that 
there are elements in the plan of the Adminis- 
trative Office of the United States Courts that 
have general validity and that with such 
adaptations as may be necessary to conform 
with other parts of any particular judicial sys- 
tem, they have possibilities of usefulness in 
almost all. These I shall try only briefly to 
suggest, leaving it to you to decide how far 
they already exist in the state systems with 
which you are familiar or how far it might be 
wise to provide for them in some form. 

The three functions of the Administrative 
Office of the United States Courts to which I 
shall refer, are the management of the business 
affairs of the courts, the collecting and report- 
ing of statistics and information concerning 
the work of the courts, and assistance to the 





*Director of Adm. Office of the U. S. Courts. This 
address was delivered at the meeting of the Nat. Conf. 
of Jud. Coun., Philadelphia, May 13, 1942. 


Judicial Conference of Senior Circuit Judges, 
and the judicial councils of the circuits. I shall 
comment on these in the inverse order because 
it seems to me that something in the states 
analogous to the last two services might be a 
natural development of the judicial councils. 

The Judicial Conference of Senior Circuit 
Judges in the federal system, consisting, as you 
all know, of the senior circuit judges of the ten 
circuits into which the United States is divided, 
and the Chief Justice of the United States 
Court of Appeals for the District of Columbia, 
with the Chief Justice of the United States as 
chairman, has now been in existence for twenty 
years. 

The value of the Conference as a means of 
coordinating the work of the federal courts, en- 
couraging a common understanding and ap- 
proach to problems encountered, and bringing 
to each circuit knowledge of procedures which 
have proved beneficial in others, can hardly be 
overestimated. 

Until the establishment of the Administra- 
tive Office, the Conference had, however, no 
executive agent who could prepare in advance 
matters for consideration at the annual meet- 
ings or follow up decisions reached and try to 
see that they eventuated in action. 


THE NATURE OF THE SERVICE 


In my period of service in the Administra- 
tive Office a substantial part of my attention, 
and the attention in particular of the Division 
of Procedural Studies and Statistics of the 
office, has been devoted to executing commis- 
sions for the Judicial Conference. I explain to 
committees of the Congress the legislative rec- 
ommendations. At the direction of the Con- 
ference the office has made, or is making studies 
and reports upon such matters as the salary 
scale of secretaries and law clerks to judges, 
the court reporting system in the federal 
courts, the use of pretrial procedure, and the 
system of United States commissioners. We 
have had the privilege of giving our assistance 
in the work of committees of the Conference, 
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like the one under the chairmanship of Circuit 
Judge John J. Parker, which is now studying 
intensively the problem of the indeterminate 
sentence and the broader subject of punishment 
for crime; the committee on standards of 
qualifications of probation officers, of which 
Circuit Judge Magruder of Boston is chair- 
man; and the committee on methods of jury se- 
lection, of which District Judge Knox of the 
Southern District of New York is chairman. 
Mr. Leland L. Tolman, of the office, as assistant 
secretary of the Advisory Committee on Rules 
of Criminal Procedure, appointed by the 
Supreme Court, is participating actively in that 
project. 

The Administrative Office is in part what 
might be termed a secretariat of the Judicial 
Conference of Senior Circuit Judges, an agency 
for handling details and conducting research 
in relation to the concerns of the Conference. 

It is not for me to say how well or ill this 
is done, but you can realize the value of such a 
service in the work of the Conference if 
competently rendered. Similar assistance to the 
judicial councils of the states would seem to 
me to be one of the natural and most useful 
functions that an administrative office could 
perform if one was established. 

I note from the last handbook of the National 
Conference of Judicial Councils that of thirty 
such councils, only seven then appeared to have 
a permanent staff. It is not necessary to 
elaborate on the difficulty which any voluntary 
body encounters in trying to carry on a con- 
tinuous program without one or more employed 
assistants to assemble the information needed 
from time to time and see that steps decided 
upon are carried out. 


CIRCUIT COUNCILS IMPORTANT 


The duty of the Administrative Office of the 
United States Courts to compile and report 
. information on the work of the courts, is 
closely related to the service of the office to the 
Judicial Conference. The information is gath- 
ered that the Judicial Conference may know 
accurately the conditions of the judicial busi- 
ness of which it has general oversight. The 
information gathered goes, however, beyond 
the Judicial Conference. The same statute 
which created the Administrative Office, pro- 
vided that the circuit judges in each circuit 
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should constitute a judicial council of the cir- 
cuit and be responsible for supervising the 
judicial administration within that area. 

The National Conference can meet only 
rarely, normally once a year. When it does 
meet it can hardly concern itself with particular 
difficulties, whether in the form of delay or 
faulty administrative practices in particular 
localities. To provide for handling such matters 
the circuit councils, composed of judges of the 
courts of appeals who are together frequently 
and are closer to the scene, are better adapted. 
Quarterly statistics concerning the. trend of 
business in the country as a whole and in each 
district, indicating whether the courts are 
gaining or falling behind on their accumulated 
business, go to these councils. At the present 
time also the same quarterly reports are going 
to all the district judges. 


NOTABLE PROGRESS OBSERVED 


The Administrative Office has taken steps in 
the time that it has been functioning, to supply 
statistics of a rather significant nature, in ad- 
dition to those which were available before. In 
this category come quarterly reports of cases 
held under advisement for more than 60 days 
after submission, with such explanation as the 
judge concerned desires to make, a summary of 
reasons for the delay in the disposition of cases 
pending for more than a normal period of time, 
taken as six months after the date of issue in 
civil cases and six months after indictment in 
criminal cases; and the median time elapsing 
between the filing and disposition of civil cases 
which are tried, with the time in the inter- 
mediate stages. 

The first report on cases held under advise- 
ment in the district courts more than 60 days, 
made in March 1940, showed 298 such cases, 
of which 38 had been so held for varying | 
periods of a year or more. As of August 1, 
1941, the number of cases held under advise- 
ment for more than 60 days had decreased 
from 298 to 169, and the number for more than 
a year from 38 to 5. 

The statistics in regard to the causes of de- 
lay in cases pending for what seemed to be 
unreasonably long periods of time, showed that 
in the fiscal year 1941, the condition in civil 
cases was due to congestion in court in only 
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about 12 percent of the cases, whereas con- 
tinuances at the request of counsel or pending 
motions for new trial accounted for about 40 
percent. In criminal cases congestion in the 
court was responsible for the delay in only 
about 8 percent of the cases delayed, and about 
20 percent of such cases had been continued 
by the request of the parties. It seemed to the 
Judicial Conference that it was well to know 
that responsibility for delays in the disposition 
of cases rested more upon the attorneys than 
it did upon the courts. 

Prior to 1941 there had been no statistics 
showing for the federal courts the time re- 
quired for the disposition of civil cases that 
were tried, as distinguished from the mass of 
cases filed, many of which end in default judg- 
ments or dismissals pursuant to settlements, 
after fairly short periods. It was not possible 
to state with any assurance how long it would 
take parties who had a controversy, which 
needed to be tried and which was prosecuted 
with reasonable diligence, to obtain a dispo- 
sition in any of the district courts of the United 
States. 

In order to obtain light on this matter, a 
study was made of the reports in the Admin- 
istrative Office of civil cases tried in the fiscal 
year 1941. The study indicated that in the dis- 
trict courts of the country as a whole, the 
median time from filing to disposition of civil 
cases tried was 15.8 months, varying accord- 
ing to circuits, from a low of 5.6 months in the 
Fourth Circuit, closely followed by 6.3 months 
in the Fifth Circuit, to a high of 18 months in 
the Second Circuit. The lowest for any district 
was 2.6 months for the Middle District of North 
Carolina, and the highest was 23.3 months for 
the District of Montana. 

Such are types of statistics which the Ad- 
ministrative Office is furnishing concerning the 
business of the federal courts. Through the 
visits to the courts by its representatives and 
written inquiries which it endeavors to make 
not too frequent or too burdensome, it obtains 
information about effective procedures used in 
different districts, and it brings them to the at- 
tention of all the districts through its reports. 
Information of a similar nature would of course 
be possible in the state systems if there were 
an officer regularly charged with the duty of 
gathering and reporting it. I note that infor- 
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mation along this line is contained in the re- 
ports of the Judicial Council of the State of 
New York. 

One judge recently made an observation to 
me which is not without reason, and which may 
represent a point of view not altogether un- 
common He said in effect: “Your statistics may 
be interesting as a matter of curiosity. But 
they must entail a considerable amount of 
labor and expense to compile and issue. After 
all they make no difference to me in my work. 
There is nothing which I can do about them. I 
work diligently to dispatch the business that 
comes to me and I cannot do more. Do you 
think it worth while to spend so much effort 
on statistics?” 


ANSWERING A QUESTION 


This is a fair question. There should be rea- 
son in the compiling of statistics as in all 
things. It is always possible that our enthusi- 
asm may carry us too far. If I cross that line 
it is for the Judicial Conference to call me 
back. Publicity, however,.for such data as I 
have mentioned, seems to me likely to promote 
efficiency on the part of the courts in handling 
their business and to be well worth the com- 
paratively small sum that it costs. 

Nearly all judges want to do their duty, but 
it is very easy for a judge, when he does not 
see beyond his own court, to think that the 
procedure is as effective as possible, and that 
if the calendars are in arrears it is just a 
natural condition and nothing can be done about 
it. 

If, however, there is information by which 
he can compare what is being done in his court 
with what is being done in others, he has an 
incentive to look into the methods that he is 
using and see whether they might be improved. 
Particularly if the cold statistics are supple- 
mented by reports of procedures like pretrial 
conferences, which have helped other courts to 
dispatch their business more rapidly, he too 
may adopt them not only with gain to the pub- 
lic but with increased satisfaction to himself, 
because, as I have said, every normal judge 
wants to do his work well. 

This I should make clear: that the function 
of the Administrative Office in this aspect is 
limited to ascertaining and making known the 
facts which it finds. It has no power to direct 
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what should be done about them. The matter 
of action is for the courts themselves, through 
their appropriate judicial bodies to determine. 
The conception which the Administrative Of- 
fice holds is that it is an agent of the courts 
to furnish them with the information which 
they need in order to manage intelligently their 
business. The relation is essentially a coopera- 
tive relation and I think that the judges realize 
this; realize that it is the desire of the office 
to be helpful. This is the only approach which 
would be at all congenial to me and I have 
found that it smooths the path. 

I cannot tell you with any definiteness how 
much difference in the federal judicial system 
the Administrative Office has made, or whether 
it has made any difference. But I am con- 
vinced that an administrative office as a means 
of enabling the courts to know whither they 
are tending, is sound in principle, and if proper- 
ly administered should be beneficial. 

In this respect I can see no essential dif- 
ference between the conditions in the states 
and in the nation. 

The conduct of the business matters of the 
United States courts came to the Administra- 
tive Office because the fiscal management of the 
courts had been centralized in the national 
government from the beginning, and the trans- 
fer of the function from the Department of 
Justice to the Administrative Office was ap- 
propriate. It would be quite possible to pro- 
vide for administrative officers of the courts 
who would supply a service of information and 
statistics only, leaving the fiscal arrangements 
as they are. In many states the business con- 
cerns of the courts are divided between states 
and counties or other local units. On the other 
hand, in Connecticut the administrative of- 
ficer of the courts seems to be given mainly, if 
not entirely, fiscal duties. 

If time permitted I should be glad to speak 
of some improvements as I consider them in 
the fiscal administration of the United States 
courts, that are being evolved. If an admin- 
istrative office of the courts should be estab- 
lished in any state and the conditions lent 
themselves to giving it some supervision of 
the business matters of the courts, I do not 
doubt that improvements along various lines 
could gradually be made, such as more efficient 
methods of purchase, equalization of salaries 
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according to duties, better accounting and the 
like. What form the administrative office should 
take, however, what scope it should have, would 
be clearly a matter for determination in the 
light of local conditions. 

I would close as I began, that if the idea of 
an administrative office in the state judicial 
systems takes hold, it seems to me that it would 
be well to let it develop as an outgrowth of the 
judicial councils which have shown their worth; 
to give to the office in the first instance the 
functions which would enable it to contribute 
a maximum to the efficiency of the judicial 
councils; and to add to it as time passes such 
other duties as mature consideration of the 
councils, after full opportunity for considera- 
tion and discussion with the courts affected, 
may suggest. 





Educating Jurors Before Trial 


There probably are a number of jurisdictions 
in which information serviceable to jurors at 
the beginning of a term has been compiled in 
pamphlet form. Judge C. E. Chillingworth, of 
the circuit court at West Palm Beach, is in- 
terested in this matter. Reference is here made 
in the hope that the JOURNAL can assist. Any 
available information will be welcome at the 
Judicature Society office. 





Jurors Should Be Allowed to Take Notes 


We often have instructions that jurors may 
not take notes. Well, why shouldn’t they take 
notes? The doctrine is based on fear that the 
notes will be regarded as evidence. Well, they 
don’t have to be regarded as evidence, they are 
just one man’s opinion of what he writes down 
and where you have a complicated case lasting 
for weeks I, for the life of me, don’t see why 
jurors should not be permitted to take notes if 
they want to take them and why the court should 
not instruct the jurors, if thought necessary, 
that what the juror took down in his notes is 
not to be taken as proof of what the evidence 
was, any more than what his opinion would be 
if he mentioned any matter from memory.— 
Murray Seasongood. 
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JupiciaAL TENURE PLAN AMPLIFIED 11 


Judicature Society Meeting in Detroit August 25 


The annual meeting of the American Judica- 
ture Society will be held in Detroit, Michigan, 
on Tuesday August 25, 1942, in conjunction 
with the annual meeting of the American Bar 
Association. 

The meeting will: be preceded by an Ameri- 
can Judicature Society breakfast at eight 
o’clock, open to directors, members, guests and 


friends. After breakfast, the annual meeting 
will be held in an adjoining room. 

Announcement of the program will be made 
in the August number of the JOURNAL. At the 
business meeting the members will elect direc- 
tors for the coming year, and at the close of 
the meeting there will be a meeting of the new 
directors for election of officers. 





Scope of Judicial Tenure Plan Amplified 


A NEW IDEA in respect to judicial tenure has 
been offered recently by the Judicial Advisory 
Council of Cook County, Illinois. Heretofore 
the Kales plan, accepted in principle by the 
American Bar Association in 1938, has been 
looked upon as a unitary plan, one involving 
both appointment and retirement. The plan 
provides appointment of judges by the gov- 
ernor (or by the highest official in the judicial 
establishment) from a small list of nominees 
to be submitted by a permanent board which 
has no other duty; and tenure is to be deter- 
mined by the electorate after the appointee has 
had time to indicate his worth. The two fea- 
tures, appointment and retirement, have here- 
tofore seemed inseparable. 

But now comes the Cook County Judicial 
Advisory Council with a proposal to make the 
tenure of the present elected judges relatively 
secure by permitting them to run for reelection 
as a group, on a special “sitting judges’ ballot.” 

It is very much to be hoped that this plan 
will be adopted. It would be appropriate for 
it to be given effect first in a jurisdiction in 
which sordid politics has bedeviled the admin- 
istration of justice. 

Adoption in Chicago would be of incalculable 
value; but would not its adoption in nearly 
forty of our states be a blessing? We owe it 
to every judge that he be permitted to devote 
himself wholly to his difficult art, that he be 
freed from anxiety lest he be not renominated, 
or not reelected. In hundreds of jurisdictions 
where judges are elected they have reason to 
dread the coming election. And as a means of 


getting rid of an unworthy incumbent this new 
plan is nowhere equalled. 

The proposal would go far to solve the Chi- 
cago and Cook County problem. A good deal 
more than half of the entire State’s litigation 
is centered in Chicago. The new plan consti- 
tutes part of a very competent article written 
by Judge Harry M. Fisher, present chairman 
of the Advisory Judicial Council, which ap- 
peared in the February, 1942, number of the 
Illinois Law Review. The article will interest 
all lawyers who have faith in plans for effective 
court organization and improvement in the 
field of judicial selection and tenure. 

It will be understood that all Cook County 
and Chicago judges are elected, and the terms 
of nearly all are six years. With nearly a hun- 
dred judges the professional office mongers have 
fine picking. While some excellent judges sur- 
vive for two or more terms, there are as many 
who never could become capable judges whose 
survival averages just as high. It cannot prop- 
erly be termed a game of chance, because the 
dice are loaded. 

With the hope of saving worthy judges party 
leaders in recent years have agreed upon a 
coalition ticket and the results have justified 
the method. But now comes the Advisory 
Judicial Council with a proposal that the legis- 
lature enact the plan for submitting all present 
judges’ names to the electorate, in their last 
year of service, for a vote as to their contin- 
ance for an additional term. As to this Judge 
Fisher says: 

“The Judicial Advisory Council is not un- 
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mindful of defects in the coalition system. It 
proposes a method which retains all of the 
admittedly beneficial aspects of coalition and 
eliminates some of its serious defects. It em- 
braces the benefits of life appointment and yet 
retains the possibility of removal by popular 
vote. The proposal does not promise immediate 
maximum results. Inherent in it is, however, 
the possibility of attaining that over a period 
of time. 

“Assuming that some of the sitting judges 
could be profitably replaced, there is no bright 
promise that they will be under any prevailing 
system. Therefore, any change in the mode of 
selection which would stand the remotest chance 
of approval would have to accept the sitting 
judges as they are, provide reasonably for their 
continuity in office and hold out similar assur- 
ance to their successors. The ultimate public 
advantage would come within a short space of 
time. If the judges could be reasonably assured 
of continuity in office, more men of quality 
would seek the position. Such assurance can 
be had without violating any constitutional pro- 
vision for election. 

“The method of achieving this, as proposed 
by the Council, is very simple. It would in- 
volve merely an act of the legislature providing 
that every judge who indicates his desire to be 
a candidate for reelection shall stand automati- 
cally nominated and that the names of all sit- 
ting judges thus renominated should appear on 
the ballot under a single designation, as, for 
instance, ‘Sitting Judges’ Ticket’ with a circle 
in front of it so that a mark in the circle would 
be a vote for each of them. No other designa- 
tion should be allowed. 

“Other candidates could be nominated by peti- 
tion. The prospect for reelection of the sitting 
judges would be as great as under the coalition 
system, but the opportunity to retire an unde- 
sirable judge would be greater. Since the 
judges would not be party candidates, the civic 
bodies interested in such a retirement might 
easily get the support of one or both major 
party organizations for an independent candi- 
date who would be pitted against the particular 
judge whose elimination is desired.’’! 

It appears certain that worthy judges would 
be relieved of worry about reelection, and would 
be saved an expenditure of money, and also 


saved time and energy that should be rendered 
to the public service. 


As for fitting the plan to jurisdictions hav- 
ing only one judge there is not the slightest 
difficulty. The incumbent judge would merely 
announce his willingness to serve a succeeding 





1. Only one ballot will be needed. In states where 
separate columns are used on the ballot the new 
candidates would appear in such a separate column or 
columns. Elsewhere the names of the new nominees 
would appear below the “Sitting Judges’ Ticket.” In 
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term. There might be no other candidate, but 
the opportunity for getting advertising free 
would probably result in competition for the 
sitting judge. 

With one self-nominated candidate opposing 
him the incumbent judge would be in a far 
better position than under the present system. 
Voters, and especially lawyers, prefer not to 
disturb administration in a public office. And 
with two self-nominated opponents the incum- 
bent judge who has served well would be re- 
elected. The security thus afforded is what 
we most need in our clumsy, unfair mode of 
dealing with the judicial office. 





Justice Menaced in Unfit Courtrooms 


The reputation of Albert S. Osborn as creator 
of a science of proof is widespread, but prob- 
ably many lawyers do not know that his work 
went as far as the design of courtrooms which 
would impose no hardships on witnesses, jurors 
and lawyers. Many lawyers have no oppor- 
tunity for comparing different courtrooms. 
Court houses probably last more than half a 
century, and the remodeling of defective court- 
rooms is something that was never studied or 
mastered by architects. 

Osborn himself must have submitted to the 
effects of more badly designed courtrooms than 
any other living man. His appreciation of 
standards, of all that goes into the appropriate 
environment of justice, prompted him to 
meticulous study of courtroom lighting and 
acoustics, the result of which appears in his 
volume on “proof”. This book should be con- 
sulted, not only when a new courthouse is 
planned, but in hundreds of counties where con- 
ditions are vile. At trivial expense the worst 
factors may be improved. Echoes may be 
absorbed, lighting improved, and seating altered 
so that judge, jury and counsel may distinctly 
see and hear. 

Probably in one thousand counties there are 
courthouses designed by builders who were 
impressed with only one idea, that of producing 
a building notable for its size. And the court- 





either case a vote for one of these candidates would 
involve a mark opposite his name and also a mark, or 
scratching out of a name in the sitting judges’ column 
to indicate a negative vote. 
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room must provide seats for two hundred or 
more, though never filled once in ten years. 

Mr. Osborn now offers a copy of his notable 
book, The Problem of Proof, free to any judge 
or architect interested in building or remodel- 
ing courtrooms. A very great benefit may be 
conferred on a large number of communities 
where the courtroom is defective, but has been 
endured because there has been no knowledge 
of means for correction. 

A letter received by Mr. Osborn recently 
makes him feel in part repaid for his studies 
in the architectural field. It was written by 
Presiding Judge J. Russell McElroy, of Bir- 
mingham, Alabama, who tells of a remarkably 
successful courthouse design based on the infor- 
mation given in “The Problem of Proof’. 

“The architects were gratified to have the 
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benefit of your specifications, and they faith- 
fully complied with those specifications, with the 
result that in our courthouse in Birmingham 
today we have courtrooms which are well 
lighted, well ventilated, free from the noises of 
treading feet, the echoes of voices, and with 
judge, jury, counsel and witness all within a 
circle sixteen feet in diameter. It gives me 
exceeding pleasure to pay this tribute to your 
noteworthy book and to acknowledge to you our 
debt of gratitude for the help which we received 
through your book in building the right sort of 
courtrooms.” 

Judge McElroy also referred to the legal 
institute devoted to evidence, conducted in Bir- 
mingham by Professor E. M. Morgan, acting 
dean of Harvard Law School, who there spoke 
of Mr. Osborn’s work on proof as a book which 
is required reading for every law student. 





Pretrial Can Assist in Patent Cases 


Judges of the United State courts and patent 
attorneys will be interested in a development 
of procedure, which in many instances, can 
yield a great saving in time. The saving of 
time for judges, lawyers, witnesses, jurors is 
as clearly a matter of devotion to the national 
interest as is the saving of time in industry. 
In the prosecution of modern warfare time 
and materials both classify as absolute es- 
sentials. 

Loyalty to client and loyalty to the Nation 
need not be competitive. In many pending cases 
lawyers aware of the facts here set forth will 
be able to cooperate. It becomes, then, the duty 
and the interest of the federal trial judges to 
convey to practitioners the information here 
set forth. 

Successful use of pretrial has been reported 
in this JOURNAL not only in ordinary civil cases 
but in criminal cases (25:121), masters’ hear- 
ings (25:78) and tax appeals (25:46). Its 
profitable application in another specialized 
class of cases is forecast in an opinion by Fed- 
eral Judge Arthur J. Tuttle! in a patent case.” 





1. Of the Eastern District of Michigan, Southern 
Division. 

2. Meikle v. Timken-Detroit Axle Co., decided April 
15, 1942, 


Judge Tuttle did not hold a pretrial confer- 
ence in that case. As explained in the opinion, 
counsel took good advantage of the provisions 
for admissions of facts under Rule 35, par- 
ticulars under Rule 12e, and interrogatories 
under Rule 33, making such a complete record 
of the complicated issues of validity and in- 
fringement that it was possible to submit the 
case on motions for summary judgment by both 
parties under Rule 56, severing one counter- 
claim under Rule 42(b) for separate trial. 

In connection with generous commendation 
of the lawyers involved* for skillful use of the 
various expedients offered in the new Federal 
rules, Judge Tuttle points out that a similar 
result might be obtained in other patent cases 
by calling a pretrial conference under Rule 16. 
Such a procedure, he suggests, would be well 
adapted to dealing with such issues as the prior 
art, the patents in suit, the accused structures, 
and defenses based on the file wrapper. 

The JOURNAL will be pleased to hear of any 
actual experience with pretrial in patent cases. 





3. Arthur M. Smith and A. E. Wilson, Detroit, for 
plaintiff; William A. Strauch, James A. Hoffman and 
James E. Nolan, Washington, D. C., and John E. 
Gallagher, Detroit, for defendant. 
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Legal Aid Clinics Train Young Advocates 


JOHN S. BRADWAY 


The practical need for giving instruction in courtroom practice was well set 
forth in the address by Justice Thomas J. Cuff, published in the recent April 
number of the JOURNAL. One partly developed resource is here set forth. Ambi- 
tious law students who are trained in the Legal Aid Clinic of Duke University 
under the supervision of Professor Bradway are on the high road which leads to 
expert advocacy. There are a few other law school legal aid bureaus, and there 


should be many more. 


JUSTICE CUFF’S PAPER presents a very definite 
problem in legal education—how to train young 
lawyers competently to try cases. In seeking a 
remedy, the first decision to be made is with 
regard to the direction of the search. Tra- 
ditionally, in this country work of the kind 
suggested by Justice Cuff has been learned by 
the young lawyer either in an apprenticeship 
relation with some law office or by the trial 
and error method in which the client too often 
pays for the mistakes of his untrained attorney. 

The law office today is recognized as less and 
less effective as a center of adequate legal edu- 
cation. Its preoccupation with the interests of 
the client is natural. The active practitioner 
has little time for instructing students, except 
as they fit into an office system and perform 
assigned tasks. Under such a regime the stu- 
dent has inadequate opportunity to develop 
initiative, adjust himself to the responsibility 
of making decisions, or to become familiar with 
those parts of law practice in which the lawyer 
is required to exercise the finer points of his 
technique. For the young lawyer who opens 
his own law office, the situation is even more 
serious. 

The bar associations in some of the larger 
cities may have sufficient funds to set up an 
instructional system to provide the type of 
training Justice Cuff has in mind. In the ma- 
jority of communities, however, financial sup- 
port will not be available for this type of work, 
‘and consequently for any adequate solution 
there is reason to look elsewhere. 


WHAT THE LAW SCHOOL CouLD Do 


The law school is the third and most promis- 
ing possibility. Its qualifications in providing 
leadership of a remedial program such as may 


be indicated in this situation are its long ex- 
perience with teaching techniques and the com- 
parative ease with which it can make the neces- 
sary adjustments. The quality of law school in- 
struction in the long run would probably be 
more effective than that obtainable through 
the average law office or bar association. And 
this statement is no criticism of the two latter 
agencies. 

The next decision is as to the required ad- 
ministrative machinery, particularly as to 
money and time. The main possible item of 
additional expense will arise if one or more 
faculty members need be added. This is a 
matter for the individual law school. Either 
more time should be allocated or this remedial 
program must take the place of something al- 
ready in the curriculum. The instructors should 
be persons interested in training for public 
service as well as for legal scholarship. In the 
light of such considerations it is a simple mat- 
ter for the law school to hesitate to embark 
upon the venture, urging that the limits of its 
service are prescribed by a three year or, in 
some instances, a four year curriculum; that 
some evaluation of all the possible courses must 
be made and that there are other more im- 
portant matters; that the student can learn 
more law in the same time according to the 
traditional case method of instruction. If the 
convenience of the law school is the test, these 
arguments have some weight. But if improved 
service to the public is the goal, answers should 
be sought to these objections. 

Certain law schools have already recognized 
the relative importance of a variety of aspects 
of practical work. Courses in briefing, legal 
documents, practice courts, moot court argu- 
ments, and legal aid clinics make a respectable 
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showing in the catalogues. The idea that law 
school training must be limited by a three year 
or four year curriculum is more arbitrary than 
realistic. If the law school can be encouraged 
to adopt the theory that legal education is a 
lifelong affair and that the law school should 
expect and plan to help its graduates from the 
beginning to the end of their professional 
careers, the way would be open for experi- 
mentation to deal with Justice Cuff’s problem. 
Money and time in such a situation become 
merely a challenge to ingenuity. 

The objective limit to which the proponents 
of legal education should go approximates the 
reasonable expectation of the public as to what 
a lawyer should be able to do. As this reason- 
able expectation never crystalizes, continual 
experimentation, evaluation and adjustment 
should be inevitable characteristics of the edu- 
cational program. 

Legal aid clinic courses foreshadow the di- 
rection of this experimentation. At present 
such courses are offered in a limited but in- 
creasing number of schools. The classroom 
hours allotted to them are often restricted to 
one or two a week for third year students. 

If those who agree with Justice Cuff can per- 
suade law faculties that the present situation 
makes possible a real indictment of the effect- 
iveness of legal educational methods progress 
might be made either by strengthening exist- 
ing under-graduate legal aid clinic courses or 
adding graduate seminars, or both. 

It may be desirable to explain why the legal 
aid clinic movement appears the logical point 
of departure for a remedial program. Legal 
aid clinics are designed to help the student an- 
swer the problem, “What shall I do for this 
client?” This requires the application of a 
different teaching technique than the case 
method which recurs frequently to the tradi- 
tional question, “What is the law on a given 
set of facts?” Clinical instruction gives disci- 
plines in other aspects of the lawyer’s mental 
process than the analytical. If a major pur- 
pose of legal education is to teach law students 
to think and act like the best lawyers, then the 
legal aid clinic course is of particular value 
in exposing the student to situations requir- 
ing him to demonstrate comprehensively his 
grasp of all the mental processes expected of 
the competent practicing attorney from the 
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time the client first enters the law office until 
the problem is completely solved, whether by 
conciliation, litigation, legislation, or in some 
other fashion. 

At present legal aid clinic courses, because 
of limitations of time, confine their efforts 
largely to the more routine aspects of such 
mental processes. The same type of instruc- 
tion expanded in a graduate seminar or a series 
of such courses could readily be adjusted to 
include instruction in those fundamental prin- 
ciples of the art of law practice which Justice 
Cuff properly regards as so important. The 
products of such an instruction routine would 
appear before the courts as far more seasoned 
thinkers than do many of the inexperienced 
neophytes today. 


AN IDEAL SYSTEM 


The legal aid clinic teaching method in- 
volves two processes. There are class room 
exercises in which the student observes and 
participates repetitiously in various disciplines. 
Among these are interviewing a client, the use 
of the courthouse as a source of legal facts, 
planning a campaign in a case at law, gather- 
ing and marshalling material for drafting le- 
gal documents, marshalling evidence in antici- 
pation of a trial. Later, under supervision, he 
deals with flesh and blood clients and there 
gains experience in applying principles of law 
and practical techniques to the solution accord- 
ing to law of actual human problems. As he 
demonstrates dependability, resourcefuless, 
initiative, judgment and similar signs of pro- 
fessional maturity the supervision is relaxed 
until he is on his own. Thus with a minimum 
of shock to himself and none to the client the 
gap between the academic study of the law and 
its realistic practice is bridged. 

Two fundamental considerations are: an or- 
derly plan of instruction so that the student 
may not only progress but may have a chance 
to measure his own progress and thus be en- 
couraged to cooperate; individualized instruc- 
tion so that the teacher may be able to tell when 
each member of the class is ready for the re- 
sponsibilities of the active lawyer. Legal aid 


clinic methods have been described in detail 
elsewhere and require no restatement here. 
Through the cooperation of judges, lawyers 
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and law teachers and building on the founda- 
tion of the present legal aid clinic experience, 
it should not be difficult to find a solution for 
the specific problem propounded by Justice 
Cuff. Already legal aid clinic students partici- 
pate as juniors in the preparation and trial of 
cases. With more time this part of the work 
could be expanded indefinitely. 

Legal aid clinic teachers are interested in 
ascertaining from judges and active practi- 
tioners a set of standards and objectives by 
which to measure and improve the quality of 
legal aid clinic instruction. An effective de- 
vice would be periodic conferences with law 
school alumni and other interested members of 
the legal profession. In such conferences top- 
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ics like the following might be discussed: What 
does the bar need from the law schools; How 
beneficial is a modern legal education; How 
can time be saved and mistakes avoided by 
the young graduate in adjusting himself to 
practice? Such conferences should give the law 
teacher constructive criticism of his present ex- 
periments and points of departure for new 
plans. 

It is suggested that many of the materials 
for the solution of Justice Cuff’s problem are 
ready at hand. Some law schools are keenly 
aware of the situation. If the extent of the 
need can be shown, one has confidence that the 
ingenuity of the parties involved will rise to 
the occasion. 





Sixth Circuit Committee Studies Local Federal Rules 


The job of revising the rules of the federal 
courts is only begun. True, the advisory com- 
mittee appointed by the supreme court finished 
its work about five years ago and the new 
Federal Rules of Civil Procedure have been 
in operation several years, and the work on 
the new criminal rules is now nearing com- 
pletion. Those rules, however, constitute only 
a small fraction of the total federal court 
rules, most of which are local. 

The first step toward putting local court rules 
in order was taken by the Michigan subcom- 
mittee of the American Bar Association’s 
special committee on improving the administra- 
tion of justice, a year ago. The subcommittee, 
headed by George E. Brand, Detroit, prepared a 
“Survey of Local Rules of the District Courts 
in the Sixth Circuit.” In the nine district 
courts of the circuit, Mr. Brand found a wide 
variety of rules. Some of them were in print, 
some existed only in typewritten memoranda, 
some were inaccessible even to judges and 
clerks, and some had been forgot by everybody. 

The survey listed, under each of about a 
hundred subject headings, the number and 
source of the rule, if any, in each of the district 
courts, brief notes as to its nature, citations and 
summaries of sections of the USCA and the 
Federal Rules of Civil Procedure on the same 
subject, and also the subcommittee’s recom- 


mendation as to the advisability of a local rule 
and what it should contain. 

This project was presented to the judges at 
the Sixth Circuit Conference in Detroit last 
year, and the result was the creation of a circuit 
committee of judges and lawyers to deal with 
the matter throughout the circuit. Judge 
Arthur J. Tuttle was elected chairman of the 
committee, and Mr. Brand was made chairman 
of a subcommittee composed of the lawyer mem- 
bers of the committee. Its object is to achieve a 
completely revised, up to date and uniform set 
of rules for all of the courts within the circuit. 
The subcommittee representatives of each dis- 
trict are studying the local rules in the dis- 
trict, recommending the repeal of many rules, 
alteration of others and the drafting of some 
new ones. 

A detailed joint analysis of the rules of the 
two Michigan districts, by Mr. Brand for the 
Eastern, and Mr. Benjamin P. Merrick of 
Grand Rapids for the Western, was completed 
in time for presentation at the 1942 circuit 
conference in Cincinnati. It recommends the 
repeal without replacement of a large number 
of unnecessary, obsolete and superseded rules, 
and extensive modifications in the remainder. 

The value of the work can be shown by a 
single illustration, the matter of qualification 


ad 
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of attorneys for admission to practice, as to 
which there can be very little reason for 
lack of uniformity. In both Michigan dis- 
tricts applicants may be admitted if they 
have been previously admitted in the Michi- 
gan courts or any other federal court, dis- 
trict, circuit or supreme. Admission to prac- 
tice in the state is required only if the ap- 
plicant resides or practices in Michigan. In 
the Northern District of Ohio, there must be 
prior admission to practice in the United States 
supreme court, or one year’s admission in the 
highest court of any state or territory, or in 
another district court. The Southern District 
of that state requires only a year’s prior ad- 
mission to the bar of the court of last resort of 
the state, but provides also a special bar ex- 
amination of all applicants. There are more 
complicated rules in some of the Kentucky and 
Tennessee districts, except that in two of them 
there are no rules at all. The committee right- 
fully observes that there is no need for such a 


TexAs BENCH AND BAR LEADERSHIP 17 


welter of confusion on this relatively simple 
subject, and recommends a uniform rule based 
on those now in effect in the two Michigan dis- 
tricts. 

Such a project should commend itself to bar 
associations in any of the other circuits. In- 
deed, it would be vastly to the benefit of both 
lawyers and courts if the movement should 
spread country-wide to the point of having 
uniform local rules, on all matters as to which 
uniformity is possible and practicable, through- 
out the nation. There is really no advantage in 
the present variety, which owes its existence 
only to the unconnected efforts of many differ- 
ent rule-makers. Any degree of uniformity 
would be of great assistance to a lawyer whose 
practice takes him to various courts. 

A final step would be the establishment of a 
permanent committee to keep track of new rules 
as they are promulgated in order to retain 
uniformity and keep the publishd lists up to 
date. 





Texas Bench and Bar Display Leadership 


ions in their cases were not published. We 
have heard more criticism of opinions which 

The Texas rules concerning the writing and 
publication of opinions promise definite leader- 
ship and positive benefits.1 A first assay of the 
effect of the rule which governs the judges of 
the eleven courts of Civil Appeals was reported 
in the April number of the Texas Bar Journal, 
the organ of the entire body of lawyers in that 
state. | 

The new rules became effective September 1, 
1941. The following is a summary of reports 
received from the chief justices: Galveston, of 
57 opinions 26 were ordered not published; Fort 
Worth, 17, one-third of the total, were reserved 
from publication; Austin, where the court for 
a number of years has refused publication to 
opinions having no public interest, 7; San 
Antonio, 5 cases reserved and 31 others to be 
dealt with after the supreme court shall have 
passed upon writs of error; Dallas, 9 cases re- 
served; Texarkana, 7; Amarillo, 8 (45 includ- 
ing those not acted upon) ; Beaumont, 27 cases 
out of a total of 61; Waco, none; Eastland, 8. 





1. The reader is presumed to have read the article 
on reform in opinion writing in the recent February 


It will be observed that in San Antonio the 
court considered it better to await the action of 
the supreme court on a writ of error before de- 
termining the privilege of publication so that 
space will not be given to an opinion which has 
been overruled. 

In nine of the Civil Courts of Appeal the 
judges, as a body, determine the privilege of 
publication, in Dallas and in Eastland the au- 
thor of the opinion is alone responsible. 


“LOSING LAWYERS ARE SARCASTIC” 


While the Fort Worth court reserved one- 
third of its opinions from publication, its con- 
formity to the rule was more a matter of duty 
than of personal interest. Chief Justice Mc- 
Donald, said: “We think that the matter of 
publishing a few of our opinions is rather un- 
important, and that the bulk of the lawyers are 
not interested in the mater to any great extent 
. .. We know of at least one or two instances 
where the losing lawyers have commented with 


considerable sarcasm on the fact that the opin- 
4 

number of this JouRNAL, 25:5:133. The two rules are 

reprinted at the end of this article. 
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failed to discuss the issues fully than we have 
of opinions which were too long.” 

This frank statement well illustrates the dif- 
ficulty of setting up a new standard, however 
much needed. But was there sincerity on the 
part of the lawyers who complained because the 
cases which proved that they were mistaken 
were not published? And did they appeal? 
Lawyers get an insignificant amount of public- 
ity from published opinions. Withholding pub- 
lication counts much more heavily against the 
judges who write the opinions. And still it 
seems probable that judges, though pretty well 
convinced that a case cannot deserve preserva- 
tion in the reports, will just as faithfully deal 
with it. In most such instances the court’s ex- 
planation for its finding may well be expressed 
by citations in memorandum opinions. 

Another important factor in this situation is 
that when judges adopt a standard that is de- 
fendable, it matters little how voluble are 
the practitioners’ complaints. Over and over 
again one sees examples of a united stand by 
judges which is accepted by the bar when its 
members find that the judges will not be 
stampeded. This comment is inspired by long 
experience with one of the metropolitan trial 
courts. But, of course, the judges must choose 
wisely. 


WuHo HAs AUTHORITY TO ENFORCE RULES? 


In the Texas situation the law of the state 
enjoins compact opinions and the withholding 
from publication of those that make no ad- 
dition to the body of law. Necessarily, under 
present conditions, the decision as to what is 
an adequate but brief opinion is left to the 
court or the individual judge. Of the two modes 
of testing the need for publishing, action by 
the court is in all respects preferable. The 
judges will have heard the arguments and the 
writer of the opinion will have opportunity to 
plead for his text; but if each judge must 
determine the publicity value of his text the 
situation will be most unfair to the more 
judicious judges. 

“Under present conditions;” there is now a 
widely held belief that we can add hundreds of 
volumes every year of what we call law for an 
indefinite time far in the future, and not cancel 
a single volume however ancient. 
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This belief may be justified. The future 
holds much of surprise, undoubtedly. Or the 
tumultuous torrent of opinion writing may pro- 
voke a client revolution, ending in adoption of 
a code. 

Referring again to the present condition, 
one remembers that the ideal way to preserve 
what is fittingly called law is to deprive the 
writers of opinions of all responsibility as to 
publication. We have developed a generation 
of law teachers who worship law, and have a 
fairly critical attitude toward decisions offered 
as authoritative. Would it not be a rational step 
to create a commission which would determine 
priorities on publication? A few retired ap- 
pellate judges and a few of the ablest law 
teachers, dividing the cases according to their 
special experience as to subject matter, might 
put us on a parity with other common law 
jurisdictions. 

Meanwhile interest grows in codification. 

The view seems authentic that the justices 
of the Texas Supreme and Civil Courts of Ap- 
peal and a substantial majority of the state’s 
practitioners are definitely on the way to re- 
ducing the bulk of reported cases. Whatever is 
accomplished will be of value in every other 
state. 

In replies to a letter addressed to all of the 
judges on appeal Chief Justice Alexander ac- 
quired interesting views. Most of the justices 
said that opinions would be more concise and 
better expressed if written in longhand; as to 
this it might be said that an able “law clerk” 
could abbreviate a dictated opinion. 


CONCISE STATEMENT OF PRINCIPLES 


Quoting the Texas Bar Journal, there follows 
a condensed statement of principles involved in 
opinion writing, perhaps the first ever formu- 
lated. The suggestions are derived from the 
replies to the letter submitted by the Chief 
Justice. 


“In stating the case only those details should 
be given that are material to an understanding 
of the point, or points, being discussed; that 
the findings of the jury, if necessary at all to 
an understanding of the case, be summarized 
and that the issues be quoted only when the 
form thereof is in question; that all reference 
to the pleadings and other proceedings in the 
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lower court be omitted, except where the suf- 
ficiency thereof is called in question; that quo- 
tations from briefs be omitted; that the as- 
signments and points be not quoted in the opin- 
ion, but, instead, only the substance thereof 
be given, and where possible they be grouped 
for discussion; that all serious points, and 
especially those upon which it is anticipated 
that an application for writ of error will be 
based, be discussed, but that all frivolous and 
clearly unsound assignments be dismissed with- 
out detailed discussion, with the statement that 
‘all other assignments have been considered 
and are overruled.’ ” 

Also, “that the testimony of witnesses be 
summarized, the exact language of the question 
and answer being quoted only where the mean- 
ing thereof requires a discussion, and that care 
be taken to quote only so much thereof as is 
necessary to an understanding of the point; 
that the writer avoid as far as possible quota- 
tions from other decisions and texts, and un- 
due citation of authorities; that where the 
exact question has already been decided, the 
opinion simply announce the rule and cite 
authorities to support it, without further dis- 
cussion; that care be exercised not to use too 
much space in distinguishing cases; and after 
the tentative opinion has been written, that it 
be studied carefully for the purpose of deleting 
all repetitions and surplus language.” 

This admirable counsel might well be kept 


on the opinion writers desk, to be read before 
and after the first draft. 


MEMORANDUM OPINIONS 


The definition given memorandum opinions 
by Chief Justice Alexander is well worth quot- 
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ing. It may be assumed that this very helpful 
definition will constitute a standard in Texas. 


“As I understand the rule, it [the memoran- 
dum opinion] means an opinion giving the rea- 
sons for so disposing of the case, but not for 
publication as a formal document. Since it is 
not to be published, it may contain lengthy 
quotations from the pleadings and evidence; 
and since it is not to be cited as an authority, 
it may be written with less care for accuracy 
of expression, and the writer need not take 
time to polish it.” 

The Texas definition is timely. From memo- 
randum opinions which appear in the reports 
one gets the impression that the cases so de- 
cided were simple and that the decisions merely 
reiterated established law. Doubtless many 
such are not published. The freedom allowed 
by Chief Justice Alexander’s definition will en- 
able the court to convince stubborn lawyers, 
filling a need likely to be experienced during the 
early period of the new dispensation. 

Rule 452. Opinions to Be Brief. — Opinions of the 
Courts of Civil Appeals shall be as brief as prac- 
ticable, and shall avoid as far as possible lengthy quota- 
tions from other decisions or texts; and where the 
issues involved have been clearly settled by authority 
or elementary principles of law, the vourt shall write 
only brief memorandum opinions. Opinions shall be 
ordered not published when they present no question 


or application of any rule of law of interest or impor- 
tance to the jurisprudence of the State. 


Rule 500. Judgments in Open Court.—In all cases 
decided by the Supreme Court its judgments or decrees 
will be pronounced in open court; and the opinion of 
the Court will be reduced to writing in such cases as 
the Court deems of sufficient importance to be reported. 





Opinion Writing Discussed From Many Angles 


Selecting Opinions for Publication— 


“I definitely favor shorter opinions notwith- 
standing the fact that while sitting on an ap- 
pellate bench for about eleven years I wrote far 
too many long ones... . Every lawyer is 
perfectly willing that the cases of other at- 
torneys should be disposed of by brief and 
cursory opinions, but in his own case every 
point that he raises has merit, and is entitled 
to real consideration in the opinion. 

“I was interested in your suggestion that the 
judge might write his opinion ‘to serve his 
instant need and that of attorney and client, 
but forbid publication.’ I do not believe that 
scheme would meet the difficulties which con- 
front an elective judiciary. 


“I believe the idea of selecting opinions for 
publication is a good one but there would have 
to be some selecting body other than the judge 
who wrote the opinion or the court of which 
he is a member. Perhaps the English plan of 
selecting cases for reporting could be adopted 
with some modifications.” 


This Seems Extraordinary— 


“In Missouri the briefs and records are 
placed before the justices during argument and 
that is the first time they see them. Then all 
the briefs and records are tied together and 
held by the clerk until the judge assigned to 
write the opinion calls for them. He receives 
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the briefs and records, writes his opinion, and 
passes it around to the other justices, no one 
of whom has [again] seen the record or the 
briefs. Fewer motions for new trial would be 
filed if the lawyers knew that all of the justices 
read the records and briefs. . . . The judges tell 
us that the argument helps very much because 
when the case is later called to their attention 
they will remember some point involved.” 


Lawyers’ Briefs Lack Brevity— 


“Hand in hand with the bar’s request for 
shorter opinions from judges of appellate 
courts goes the requirement that the briefs of 
members of the bar should be well-prepared, 
concise and to the point. One can readily 
understand the desire to mete out punishment 
in kind on the part of a judge who has had to 
labor through page after page of opposing 
briefs that could present the issues and law in 
a small fraction of the space taken. If lawyers 
(who, after all, usually become the judges) 
would train themselves to write briefs without 
the habit of throwing in many arguments, cita- 
tions and quotations ‘just to play safe,’ it is 
quite likely that the opinions of appellate courts 
would likewise be more streamlined. All blame 
for unnecessarily long opinions does not rest 
with judges aione.—New Jersey Law Journal, 
Vol. 65, p. 88. 


An Idealistic Formula— 


“Though favoring shorter opinions the writer 
would stress with great vigor the importance 
of an opinion to accompany each final decision. 
It will promote better general understanding 
and administration if the court is required to 
justify or explain its decision in a concise 
statement of the formula applied. 

“If the writer were asked for a formula de- 
veloped from his own experience and observa- 
tion, he would favor a rule that would require 
the court to accompany each final decision with 
an opinion, but would limit that opinion to a 
standard formula prescribing a brief statement 
, _— essential facts and the underlying rule 
of law.’ 


Texas Bar on the March— 


“Texas has made noteworthy strides in the 
last few years in improvement of the admin- 
istration of justice. The grant of rule-making 
power to the supreme court, enactment of the 
state bar act, new rules of civil procedure with 
pretrial hearings, discovery before trial and 
simplified appellate procedure are all progres- 
sive steps ... The new Texas rules enjoin re- 
form in opinion writing, and undoubtedly Texas 
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is now making judicial history in this respect. 
In my opinion the profession should give whole- 
hearted support to this needed reform.” 


A. Stimulating Proposal— 


“Opinions are often too long and there are 
too many of them. Appellate judges would, I 
think, be pleased to write shorter and fewer 
opinions. Whenever a united bar asks for 
shorter and fewer opinions, the opinions will 
be shorter and fewer. .. . The number of opin- 
ions printed depends largely on what the bar 
desires should be published... . 

“The answer to the problem is probably the 
use of greater care by counsel in the presenta- 
tion of cases, and much greater care on the part 
of reviewing courts in abbreviating, so far as 
possible, their contents. It is possible that 
some form of preargument, or postargument 
conference might be of help in the simplification 
of cases and the elimination of the necessity of 
opinions.—John B. Sanborn, J., Eighth Circuit, 
U. S. Circuit Court of Appeals. 

[It seems plausible that the beginning of 
argument might suggest to the court that an 
informal conference would serve a practical 
purpose. By question and answer the justices 
might acquire a certain and definite grasp of 
the facts, and might then, occasionally, the law 
being relatively simple, convince one side or 
the other that a per curiam opinion should be 
rendered forthright. There have been such 
instances and the informal conference should 
increase the number, and at the same time, in 
many substantial cases, result in a saving of 
the court’s time, after the hearing as well, as 
during the hearing.—FEditor.] 


Brief Opinions Padded by Publishers— 


“Our court has made a practice in many 
cases, where we felt the situation warranted 
it, to write only a brief memorandum opinion. 
Unfortunately, however, even in some of these 
cases the West Publishing Company, instead of 
reporting them as memorandum opinions in the 
back of the Federal Reporter without syllabi, 
has insisted on making a regular report of them 
including a perfectly meaningless syllabus 
which, however, necessarily goes into the 
digests and thereby adds to the burdens of 
the profession. 

“I can see no objection to reporting memo- 
randum opinions, purely as memoranda, in the 
back of the Reporter volumes or as an appendix 
thereto, provided there is no attempt to write 
headnotes which will bring them into the 
digests and thereby lead the profession to be- 
lieve that they stand for important principles 
of law when they do not in fact do so. If some- 
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thing could be done about this situation I, for 
one, should feel more encouraged to write 
memorandum opinions, which without lengthy 
discussion, would give the parties sufficient 
indication that we had considered the facts and 
the law in reaching our conclusion. However, 
if I do so, such opinions will in all probability 
be reported and find their way into the digests 
where they have no place and, because of their 
brevity, may actually be confusing if not 
dangerous. ... I find, on examining figures for 
our present term that of 110 cases assigned for 
opinion, 25 were disposed of by brief per curiam 
opinions. There is of course much more which 
we can do in this direction. You may be sure 
that we are keenly alive to the problem.—Albert 
B. Maris, Judge, U. S. Circuit Court of Ap- 
peals, Third Jud. Circuit. 


Lawyer Is Ultimate Victim—He Needs to Be 
Told— 


“A lawyer friend whose opinion I rely on, tells 
me that much of the padding of reports is due 
to the competition between publishers and the 
fact that lawyers are easy marks for salesmen. 
If the reporting of cases was understood to be 
a public function—which of course it is—we 
would escape a deal—a vast deal—of expense. 
For instance, an established publishing house 
has included every case of any value, and that 
implies omission of many memorandum opin- 
ions. A competitor sweeps them all into print, 
convinces lawyers that they have not got proper 
service through the older company, and so in 
time obliges the veteran company to pervert 
its own service as a necessity to survival. 

“Now, who is to be blamed? The over-smart 
publisher? Or, the sucker lawyer? 

“Why has the bar, comprising so many tens 
of thousands of potential book buyers, failed to 
develop standards in reporting? Why has the 
bar not insisted that the publication of reports 
must begin with a selection of cases having at 
least a minute value to jurisprudence? With a 
court sanction and fairly competent selection of 
cases for the reports, the state could contract 
for publication, though our disposition, prob- 
ably, would be to permit private concerns to 
compete. 

“Who says that an appellate court has no 
control over the use made of its opinions? Who 
says that commercial sharks can without 
penalty plan to profit by the publication of cases 
which the court, or its commission, has reserved 
exclusively for observation in its files and in 
the offices of the interested counsel and parties? 

“One more thing: Does somebody say that, 
although a supreme court can assuredly take 
this control over its verbal and literary prod- 
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ucts, that it would raise a tremendous storm, led 
by fanatics for free speech and propagated by 
countless newspapers and magazines? 

“My answer is that the object of the court 
is to prevent, for the benefit of all concerned, 
pernicious commercialization of its intellectual 
products. It follows then, that any use of opin- 
ions which is not commercial, which is not de- 
rogatory of the simple and essential principle 
involved, would be permissible. Newspapers 
could print all or part of a reserved opinion, but 
could not render a regular service of all pub- 
lished opinions. 

“Aside from its inherent power to enforce 
its lawful decrees the court has the undoubted 
power to strike from briefs all references to 
reserved opinions. It would not take very long, 
would it, to win bar approval of such a rational 
course? All would be on the same footing— 
no one would be hurt. 

“I realize that defeated counsel often feel 
that they have been slapped in the face. I 
realize that some lawyers distrust some judges. 
And that there is sufficient reason for reciprocal 
feeling on the bench, whether trial or Appel- 
late. The quality of the bar is steadily being 
improved. The quality of the bench, my col- 
leagues say, is almost perfect. 

“As for convincing counsel that they have 
misconceived the law, I can only say that 
doubling the length of opinions has never 
helped. How many tens of thousands have 
been expanded to salve counsel’s feelings? It 
was a total waste of time and effort.” 


A Western Lawyer’s Pessimism— 


“Judge Palmer’s suggestions are very desir- 
able but I fear they presuppose too much. How- 
ever, I’d be perrectly willing to work under 
that kind of a reviewing system because it 
could not be worse than the system we now 
have and it might develop into just what most 
of us desire. 

“But nothing that I can think of is going 
to improve our system quite as much as better 
academic training for our young law candidates, 
a much sounder moral conception along with 
Spartan training in legal thinking (to say 
nothing about divorcing politics from the elec- 
tion of judges.) As long as governors pay 
political debts with judgships and as long as 
lawyers meekly accept mediocre judges with- 
out a healthy howl, we can expect mediocre per- 
formance, no matter how well devised the ap- 
pellate system may be. Water will not rise 
above its source, and legal acumen is not ac- 
quired by writing about it. Our bench is a 


fairly accurate reflection of the times and 
amendments in one field of our jurisprudence 
may still leave the basic defects untouched. Our 
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entire law needs a thorough going over to re- 
move the barnacles that have collected.” 


Experiments Are Needed— 


“No doubt opinions are often too long and 
there are too many of them. . . Whenever a 
united bar asks for shorter and fewer opinions, 
the opinions will be shorter and fewer. . . Law- 
yers are generally in favor of short opinions in 
cases in which they have no interest. 

“The number of opinions printed depends 
largely on what the bar desires should be pub- 
lished. I question whether any courts could 
prevent the publication of any court records, 
the publication of which was desired. Possibly 
if decisions took the form of personal cor- 
respondence between the court and counsel, pub- 
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lication sould be avoided, but I doubt it. Who 
is to determine whether an opinion is worth 
publishing—the judge who writes it, a majority 
of the judges who heard the case, the entire 
court, or the publisher? 

“The answer to the problem is probably the 
use of greater care by counsel in the presenta- 
tion of cases, and much greater care on the 
part of reviewing courts in abbreviating, so 
far as possible, their opinions. It is possible 
that some form of pre-argument or post-argu- 
ment conference might be of help in the sim- 
plification of cases and the elimination of the 
necessity of opinions. How practical such con- 
ferences would be, I cannot say. If that course 
were to be pursued, there would have to be 
radical changes in appellate court administra- 
tion.” 





Practical Advice Concerning Opinion Writing 


IRVIN LONG* 


“Lawyers, and judges of subordinate courts, 
must feel grateful to the JOURNAL for bringing 
into the open complaints which long have been 
privately expressed at the great amount of use- 
less material embodied in judicial reports. An 
endeavor to obtain fewer and more concise 
opinions is well worth while, and the means to 
bring about this result deserves consideration. 

“Judge Palmer has recommended elimination 
of reports which do not announce new prin- 
ciples of law, and suggests that courts indicate 
what opinions are to be published. I fear this 
scheme would be unworkable. I grant that an 
opinion which decides merely a disputed ques- 
tion of fact is of no value to any but the parties 
to the litigation and could well be omitted from 
the reports. I have scanned several recent 
volumes of the Michigan reports and I find very 
few opinions that come within this category... 
We may note that the great body of cases do 
not call for the announcement of new legal 
principles, but for the application of old ones. 
The controversy turns on which of several ad- 
mitted legal principles apply... . 

“If a system prevailed of publishing only 
those opinions regarded as embodying some new 
principle of law, or some noteworthy departure 
from previous conceptions of its application, 
it would not be long before lawyers would be 
searching unpublished opinions. . . It would not 
be long before the opinions not embraced in the 
official reports would be published, indexed, 
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digested and cited to the courts, and no prac- 
tical saving would be accomplished. 

“I wholeheartedly agree that much could be 
accomplished if judges would say less, and omit 
to say anything on matters irrelevant to the 
decision. I doubt if it has occurred to many 
judges that the cumulative effect of too lengthy 
opinions is burdensome upon all who must read 
them, including themselves. While some addi- 
tional labor may be anticipated during the 
period in which habits of brevity are being ac- 
quired, in the end both the courts and the pro- 
fession would find their labors lessened. 

“Here are a few suggestions which might 
- helpful in acquiring a habit of greater bre- 
vity : 

“Before commencing an opinion it should be 
planned, and all material unnecessary to the 
decision excluded. If a single proposition rules 
the case, that is all that is necessary to discuss. 
If the court decides that the action must be 
dismissed for want of jurisdiction, statute of 
limitations or other bar to consideration of the 
merits, only such facts and reasoning as apply 
to that point are important. Any expression 
of opinion as to what the decision should be on, 
the merits is obiter. Jones v. Turner, 249 Mich. 
403, and Hoad v. Van Wagoner, 278 Mich. 600, 
are examples of decisions in which a plaintiff 
was held barred on jurisdictional grounds, 
where nevertheless the opinion shows the 
court’s views as to the merits. Frequently ap- 
pellant presents several propositions for re- 
versal, any one of which would entitled him to 
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judgment in his favor. An opinion for reversal 
should be sufficient if it confines itself to a 
single ground. It is unnecessary to sustain or 
reject the other grounds, or to devote any space 
thereto beyond a mere statement of the proposi- 
tion. Stratton v. Anderson, 278 Mich. 499, 
is an example of a case where an appellant was 
sustained on one ground and judgment reversed 
without a new trial, where nevertheless the 
writer of the opinion devoted some time and ef- 
fort to explain why another ground was not 
well taken. I have not attempted an extended 
examination of opinions and, therefore, would 
not hazard an estimate as to how much space 
could be saved if the admittedly correct rule of 
embodying in opinions only those matters rele- 
vant to the controlling question were always 
followed. I doubt whether failures to adhere 
to the rule are sufficiently frequent to make 
much difference. 

“Where dissenting opinions are rendered, 
care should be exercised to avoid duplication. 
Esling v. City Bank & Trust Co., 278 Mich. 
571, is an example of a majority and dissenting 
opinion where rather lengthy exhibits were 
duplicated and considerable space used in in- 
cluding letter headings, addresses and exhibit 
numbers and signatures. If the opinions had 
been prepared with more effort at space saving, 
the substance of these writings would have 
sufficed. 

“Many opinions set out testimony in ques- 
tion and answer and written instruments verba- 
tim, where their substance, with appropriate 
quotations, would answer the purpose. There 
also is a disposition by some courts to quote 
and requote statutes and portions of other opin- 
ions which could be omitted except for a refer- 
ence citation. 

“Perhaps it would be helpful if one of the 
judge’s clerks were assigned the duty of ex- 
amining all opinions to be issued, with a view 
to condensing them to a point where they con- 
tained the minimum verbiage necessary to ex- 
plain the court’s views to the litigants and to 
others interested in the question considered. I 
have tried my hand at several opinions found 
in recent Michigan reports to see what could be 
done to shorten them, and still preserve their 
essential meaning. I found that by judicious 
pruning I could reduce their length thirty to 
forty percent and still preserve all that was 
necessary to show the court’s understanding of 
the essential facts, the rule or rules invoked, 
and reasons for their application. 

“It might be possible for our law school to 
test the possibility of accomplishing a substan- 
tial condensation of opinions. Suppose a group 
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of advanced students took eight or ten opinions 
from a recent issue of the advance sheets and 
condensed them, with a view to achieving the 
desired brevity, and then conferred with the 
clerk of the particular judge who wrote the 
opinion, or with the judge himself if he felt suf- 
ficiently interested, to see whether the revised 
opinion contained all that was essential. Such 
a test or sampling process would give a fairly 
accurate idea of whether substantial results 
could be obtained by improving the technique 
of opinion writing. 

_ “While I have referred specifically to opin- 
ions of our supreme court, it is because I am 
more familiar with them than those of other 
courts. My general impression of the work of 
our court, as compared with opinions of other 
courts, is that our judges are far above the 
average in skill in writing opinions. Many 
of their opinions are models of brevity, and it 
would be difficult to condense them further.” 





Profiteering in Federal Reports— 


A lawyer whose practice is in both New York 
and New Jersey, in a letter to President Sim- 
mons, says that the New Jersey Revised 
Statutes of 1937 were published and sold by 
the State at a moderate price; and that he has 
recently purchased from the government print- 
ing office the 1940 edition of the U. S. Code in 
four volumes at a moderate price. Continuing, 
he says: “It seems to me that the federal 
government has an obligation to the public to 
place the decisions of the federal courts within 
the reach of the public and of practicing at- 
torneys at a moderate cost, and that this serv- 
ice should not be left to commercial publishing 
companies. ...I am in entire accord with your 
campaign to reduce the length of judicial opin- 
ions, and I hope you will succeed.” 


Models of Brevity— 


“We had in my state a lawyer of ability and 
brilliance but unstable character, now deceased. 
He had a troubled career, being in almost con- 
stant condition of fighting a disbarment pro- 
ceeding or trying to get reinstated. In his last 
effort for reinstatement I happened to write 
the opinion refusing reinstatement, which was, 
I concede, unduly long. I was told afterwards 
that he commented upon my opinion to the gen- 
eral and pleasing effect that the Ten Command- 
ments and the Sermon on the Mount were 
shorter and contained more of merit, and he 
was undoubtedly right.” 





“In such a farrago of authorities it cannot be but there is much refuse.”— 


Lord Coke. 
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Broader Aspects of Pretrial 


SAMUEL FREIFIELD* 


THE FUNDAMENTAL PREMISE underlying the 
pretrial technic is “to simplify, shorten and 
possibly avoid a trial.”! Since its inception and 
development, stress has been laid on the pre- 
trial conference as a means of facilitating and 
expediting the trial of lawsuits, and their 
disposition, in many instances, without the 
necessity for trial. This emphasis is quite 
proper. The fitting of pretrial as an element 
in the scheme for a so-called “streamlined” pro- 
cedure is in line with demands of long standing, 
not only from outside the legal profession, but 
also from within it, for less delay and more 
efficiency in dealing with litigation. 

But, admittedly, pretrial is not the all-inclu- 
sive panacea which, upon application, will 
dissipate all such evils as may arise from delay 
or from any other cause. Indeed, it is a mis- 
take to make a fetish of this new tool. Other 
necessary and desirable technics, in conjunction 
with it, or independent of it, will be developed 
from time to time. The pretrial method, never- 
theless, has gone far toward the accomplish- 
ment of many worthy objectives. It has clearly 
earned its place in the sequence from initial 
pleading to trial. Stipulations, the admission 
of exhibits without formal proof, the clarifica- 
tion and analysas of issues, all flowing from the 
pretrial conference, furnish concrete examples 
of much-to-be desired gains in the handling of 
litigation. 

The purpose here, however, is to explore 
some of the broader aspects of the pretrial 
method. There are benefits to be derived from 
its employment which go beyond the confines 
of its main premise. 

These affect judges, lawyers, litigants and 
the community generally, not only inside but 
also outside the courtroom. 


First, pretrial can be an apt instrument for 
improving relations between lawyers. 

In the absence of this medium, a lawsuit may 
be conveniently divided into two parts: (1) the 
one which deals with the pleadings, and (2) the 





*The Author is a practicing lawyer in Steubenville, 
Jefferson County, Ohio. An interesting account of the 
first use of pretrial conferences in that County, written 


other which concerns the trial of the issue. 
Between the two is a chasm difficult to bridge. 

Certainly on the basis of the pleadings alone, 
the real issue may not be at all apparent, at 
the commencement of trial. There may be no 
assurance that the plaintiff has any comprehen- 
sive understanding of the real defense upon 
which the defendant relies; the answer may 
well be barren of clues. The converse may also 
be true; with the real issue completely obscured 
by allegations not germane to it. In all likeli- 
hood, the fund of information available to the 
court, gleaned from the pleadings alone, is not 
greater, and is probably less, than that of 
counsel. 

Viewing the situation realistically, it must 
be confessed that, in many instances, the plead- 
ings fail to serve their function as a chart on 
which the issues and their boundaries are 
clearly marked and defined. 

A specific, although extreme, example may be 
offered by way of illustration. In Ohio, an 
action to contest a will is initiated by the filing 
of a petition, which, stripped of all extraneous 
verbiage, need only recite that a certain paper 
writing, admitted to probate as the last will and 
testament of John Doe, is not his last will and 
statement. The proponents are not called upon 
to file an answer. 

The basis for the recital in the petition—be 
it undue influence, duress, lack of testamentary 
capacity—need not be alleged. In such a case, 
there is more than a possibility that the real 
issue will remain concealed until the litigants 
and their counsel meet at the trial table. 

With a pretrial conference intervening before 
trial, what is the effect on such a situation? 

Here, as in any case scheduled for a pretrial 
conference, the court, among other things, will 
invite a full and frank discussion as to the real 
issue. An important consequence is that law- 
yers are encouraged to deal with each other, 
and with the court, in a spirit of candor and 
fair play. This cannot fail to improve relations 





for the JourNnaL by Judge Carl A. Weinman, was pub- 
lished in the last June number, 25:26. 
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between lawyers, as lawyers; and it can help to 
bring about a raising of the plane on which 
lawyers deal with each other. Such participa- 
tion by lawyers furnishes a touchstone for 
dealings in other transactions, not related to 
the pretrial conference. That is to say, law- 
yers, in effect, may invoke the pretrial technic, 
more and more, in their relations with other 
lawyers, outside the courtroom. 

In passing, frankness compels the observation 
that in many instances, lawyers attend pretrial 
conferences with mental reservations. It is 
likely that they are suspicious of the entire 
procedure, and carefully weigh the benefits as 
against the burdens, so to say. The newness 
of the medium undoubtedly has something to 
do with this approach. Aside from this, there 
is also the feeling among many that pretrial 
is a levelling device, which penalises the able 
lawyer and rewards the incompetent. But the 
establishment and periodic employment of the 
pretrial method as an accepted instrumentality 
of the court in the analysis of an issue, and 
in seeking fair norms to apply to it, should 
eventually bring about a change in such atti- 
tudes a change for the better. 

It may be emphasized, too, that the pretrial 
conference can give a fuller meaning to the 
concept of the lawyer as an officer of the court. 
That concept can take proper form only if the 
court and counsel have a thorough understand- 
ing of its meaning and its implications. Pre- 
trial can be invoked by the court as one more 
instrument for enriching that concept, in the 
sense that it offers a suitable tool for use by 
the advocate, as well as by the court, in the 
administration and furtherance of justice. 


Second, pretrial can be an effective device for 
disposing of suits or defenses without merit. 
Just as there is a locus poenitentiae for the 
incipient conspirator, so, it would seem, there 
ought to be one for the proponent of such a 
suit or defense. The pretrial conference 
appears to be admirably contrived for that 
purpose. 

In those jurisdictions where it is not neces- 
sary for the plaintiff to deposit or secure court 
costs, and in the absence of any requirement 
that attorneys’ fees be assessed against the 
losing party, there exists a situation conducive 
to the filing of suits which are devoid of merit. 
In many instances, such suits are brought with- 
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out a careful weighing of the fact settings or 
the principles of law applicable to them. 

If the use of any medium will assist in the 
disposition of such suits, or at least some of 
them, it deserves to be commended, for obvious 
reasons. 

It is not beyond the realm of probability to 
suppose that where the pretrial conference 
becomes an integral part of the juridical 
process, it may actually discourage the bringing 
of many such suits in the first place. Counsel, 
knowing that among other things, the issue will 
be “previewed” at the pretrial conference, may 
exercise more care to determine if an issue 
exists to begin with. 


Third, the pretrial conference can aid in the 
proper evaluation of psychological and socio- 
logical factors incident to any lawsuit. 

Generally speaking, it may be assumed that 
a suit is instituted because, in the opinion of 
the plaintiff, a solution to an existing contro- 
versy cannot be effected without one. With 
the filing of the initial pleading, the gage is 
down. But, as we know, this is no jousting in 
the tournament, with the etiquette of knight- 
hood enveloping the contenders. 

With the suit filed, there follows what might 
be termed an incubation period. This phase 
comes to an end when the trial begins. Until 
the assembly at the trial table, the suit ger- 
minates, as it were. In many instances, the 
controversy breeds animosities, ill-will, and 
sometimes brings physical and mental suffering 
to the litigants. The ramifications are endless, 
and all of them painful in varying degrees. As 
the incubation period lengthens, an objective 
approach to the issue on the part of the liti- 
gants, and sometimes on the part of counsel, 
for that matter, becomes impossible. Distor- 
tion of facts, hyperbole, magnification of 
wrongs, minimizing of damage, become facets 
which blur rather than enhance the vision. 

If the disposition of at least some of these 
controversies can be accomplished through the 
medium of a pretrial conference, invoked and 
presided over by an impartial, able judge, the 
psychological and sociological gains, not only to 
the litigants, but to the entire community, are 
manifold. This is necessarily true if we reject 
a narrowly defined concept of a civil suit as 
being solely between particular litigants. In 
the broader configuration, there are more pieces 
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in the mosaic—litigants, advocates, witnesses, 
partisans, and embracing them all, the com- 
munity; the “country” to which the issue is 
directed. 

The case reports may be silent as to these 
factors, but the practitioner and the court are 
certainly aware of their existence. Awareness, 
however, is not enough. A broad view of the 
court’s and the lawyer’s function must not only 
take them into account, but must also suggest 
an approach to deal with them properly. The 
pretrial medium can help to fructify that 
function. 

Fourth, every disposition of a case at a pre- 
trial conference which obviates the necessity 
for trial of the issue, enables the judge to 
devote more time to such cases as have to be 
tried. Dockets may be crowded. A consider- 
able period of time may elapse before a case 
reaches the trial docket. Where such a condi- 
tion exists, this assumes an importance which 
cannot be stressed too much. 

In 1910, a judge of the court of last resort 
of Alabama, with commendable candor, elabo- 
rated on the theme that judges do not have 
enough time to give proper consideration to 
cases before them for review.? 

If this was true yesterday, how much more 
so is it today? And if appellate judges become 
restive under the burden, how much more so 
are trial judges similarly affected. Undoubt- 
edly many trial judges have felt keenly the 
impact of crowded dockets, the lack of time for 
the study and analysis of intricate issues, the 
inability to find time for an intelligent appraisal 
of the issues, before trial. 

The pretrial method would appear to furnish 
an excellent means of ameliorating and helping 
to correct this disturbing, vexing condition. 
And the necessity for it deserves emphasis 
when it is borne in mind that for all practical 
purposes, the trial court is the court of last 





1. Moore’s Federal Practice (1938), vol. 1, p. 816. 
2. Pollak v. Winter, 53 So. 339 et seq. (Ala. 1910). 
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resort, in the vast majority of cases. The per- 
centage of appeals is small. 

In conclusion, it may not be amiss to suggest 
that some thought be given to competing metho- 
dologies for the evaluation of controversies— 
arbitration, administrative boards—and to ask 
why they have successfully encroached, more 
and more, on what was once comsidered the 
court’s preserves. Complaints about the man- 
ner in which courts function are not new. If 
they are tenable, the basis for such complaints 
should be removed. Otherwise, they must neces- 
sarily give impetus to the fostering of other 
devices for disposing of controversies, such as 
the courts would ordinarily be called upon to 
deal with. Maitland’s* quotation on the gloomy 
picture presented four hundred years ago is 
illuminating, and perhaps apropos: 

“Then in 1547 ... a wail went up from 
‘divers students of the common laws.’ The 
common laws, they said, were being set aside 
in favour of ‘the law civil’ insomuch that the 
old courts have hardly any business. Ten years 
later ... we read that ‘the judges had nothing 
to do but look about them’, and that for the 
few practitioners in Westminster Hall there 
was ‘elbow room enough’.” 

It should afford a basis for sober reflection 
that there are those who feel that the court 
is not the most desirable medium for adjudi- 
cating controversies. The rapid growth of the 
arbitration technic suggests this. The courts 
themselves recognize it. 

If litigants are to use the courts rather than 
other media, they may reasonably expect that 
the courts will maintain certain standards of 
efficiency. This the courts can do, without sac- 
rificing to considerations of expediency one iota 
of the principles applicable to the impartial 
adjudication of issues and to fair dealing with 
those who seek their day in court. 

The pretrial method, as one of the recent 
technics to fill its niche in the law’s domain, 
will help maintain and raise those standards. 





3. 1 Select Essays, 193. 





THE great consideration is to make practice, procedure and the entire adminis- 
tration of justice as plain, direct, speedy, intelligent and businesslike as possible. 
—John B. Sanborn, Jr. 
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Constitutional Protection of Innocence 


Davip D. WATKINS* 


Should the Constitution be amended by strik- 
ing out the words “. . . nor shall be compelled 
in any criminal case to be a witness against 
himself” from the Fifth Amendment? I say 
no. 

Some months ago the pages of this Journal 
carried an article! the author of which ex- 
pressed the opinion that the constitutional 
privilege against self-incrimination is an an- 
achronistic impediment to law enforcement and 
ought to be eliminated; that the present stage 
of development in criminal law administration 
makes it both undesirable and unnecessary to 
prevent one, rightly or wrongly accused of 
crime, from being forced to produce evidence 
relating him to the crime. 

I disagree with this conclusion which is based 
upon a belief that the abuses giving rise to the 
protective privilege no longer exist and will not 
return; and that only a guilty person will avail 
himself of the privilege because, per contra, 
an innocent person will be eager to disclose all 
the facts. I also believe that the deduction is 
not a valid one because, while we now have 
(in theory, at least) a government of laws 
rather than of men, one may not forget that 
it is men who administer those laws. Such men, 
being human, are subject to temptations for 
misuse and perversion of the power entrusted 
to them; ergo, the need to control their exer- 
cise of it. Consider, for example, the case of 
Mr. Ziang Sung Wan (Ziang Sun Wan v. 
United States, 266 U. S. 1[1925]). A confes- 
sion of murder guilt was obtained from the 
hapless accused by subjecting him to persistent, 
lengthy and repeated interrogations while he 
was ill. For ten hours he was lead from floor 
to floor to examine and re-examine the scene of 





*Of the New York City Bar. 

1. Claire B. Bird, “Our Constitutional Protection 
of Guilt,” 25:18. 

1a. See Wigmore on Evidence (3rd Ed.) Section 
2250 et. seq. for an excellent summary of the historical 
background. 

2. “The Constitutions of the United States and of 
most of the States provide in somewhat varying 
language that no person accused of crime shall be com- 
pelled to be a witness, or to give evidence, against 
himself, and these provisions render incompetent all 


the crime and objects connected with it. After 
twelve days of this torture, the accused, being 
in a state of exhaustion, signed a confession. 

Why do we have the privilege? Does it con- 
tinue to perform a really useful function? What 
may be reasonably expected to result from its 
abolition? The answers, I think, summarily 
presented here as a simple, non-legalistic argu- 
ment, justify and support continued existence 
for the privilege. 


I 


The history of the privilege’s development 
abroad is devious and obscure. Anyone who 
will take the time to review it, however, will 
conclude inevitably that the paramount idea 
was the protection of innocent persons from 
abuse of power.!* Innocent persons were com- 
pelled, for various reasons, to confess to 
trumped-up charges or to suffer the physical, 
proprietary and social consequences of resisting 
authority. 

In the United States early precautions were 
taken against this kind of oppression. The 
prohibition against compulsory self-incrimina- 
tion was made an integral part of our organic 
law.? 

“The keynote of the prohibition is compul- 
sion; ... [and] the prohibition is against com- 
pulsion [of the accused] by the government.” 
22 C. J. S. Sec. 649 [Italic supplied]. 

Furthermore, this privilege was coupled in- 
extricably with the then-novel proposition that 
one accused of crime is presumed innocent until 
proven guilty beyond a reasonable doubt.* The 
presumption of innocence entitles an accused 
to the privilege against self-incrimination 
which is for the protection of all innocent per- 
sons, including both those who may be found 





evidence incriminating the accused which he is com- 
pelled to produce.” 22 C. J. S. Sec. 649. 

3. It is necessary to recall that European systems 
generally did not have any such presumed innocence: 
rather, the accused was considered as guilty until he 
had proven his innocence. Thus arose the need to 
protect innocent persons, wrongfully accused, by pre- 
venting use of all evidence extorted from an accused 
person. 
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guilty and those actually innocent but wrong- 
fully accused. 
II 


It seems to be assuming far too much to say 
that the reasons for the privilege no longer 
exist (i.e., the protection of innocent persons, 
accused of crime, from the abuse of govern- 
mental power); or to say that the privilege, 
largely because it does hamper somewhat the 
prosecution of crime, has ceased to perform a 
useful function. There is no doubt that the 
privilege has always hampered law-enforce- 
ment, although that has been much the lesser 
of two evils. Consider, too, the fact that where 
there is no privilege, law-enforcement is apt 
to follow the path of least resistance regardless 
of the actual guilt of an accused permitting, 
meanwhile, the real criminal’s escape and de- 
struction of evidence damaging to him. 

On the whole there is probably little improper 
coercion employed today in getting evidence 
from persons accused of crime. But there are 
frequent abuses, nevertheless: the “third de- 
gree” is still very much with us—witness the 
reports of criminal cases and the continual 
admissibility contests over the criminal defend- 
ant’s alleged voluntary admissions and confes- 
sions. 

Some abuses mean that others are possible 
for the same reasons where not prevented. It 
is submitted that the small amount of “official” 
coercion is attributable directly to the existence 
of the privilege, the constant bulwark against 
the temptations of power.‘ 

Because the privilege has been silently ac- 
complishing its purpose by preventing certain 
improprieties, we are inclined to lose sight of 
its positive value and to think of it only in 
negative terms as an obstruction to law enforce- 
ment. But that is not the reason for eliminat- 
ing the privilege from our system of juris- 
prudence. A mal-functioning organ may cause 
much difficulty, but its surgical elimination 
from the body may well have less desirable 
consequences than medically treating that 
organ to improve and correct its function. 





4. See John A. Larson, Present Police and Legal 
Methods for the Determination of the Innocence or 
Guilt of the Suspect, 16 Journal of Criminal Law and 
Criminology, 219 (1925). 

5. The discussion at this point considers the testi- 
mony respecting which the defendant claims the privi- 
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III 


The discussion so far has considered the 
privilege in its general application. There are, 
of course, at least three distinct classes of cir- 
cumstances in which it may be claimed: (A) 
By a person suspected of guilt but not yet for- 
mally charged; (B) by one who has been so 
charged with crime; and (C) by an ordinary 
witness in a trial or proceeding which is not 
for the determination of his guilt or innocence 
in respect to the matter concerning which he 
is questioned. 

A. Most of what has been said in the pre- 
ceding parts applies to this situation. Another 
observation or two are fitting, however. In the 
case of minor criminal offenses for which the 
punishment is light (e.g., a small fine), the 
penalty for refusing to answer may be as great, 
as embarrassing or inconveniencing as guilt 
itself. To avoid it, the innocent person has 
only the alternative of incriminating himself, 
taking the consequences and immediately put- 
ting as much distance as possible between him- 
self and “the law.” The door is opened to 
the unscrupulous law-enforcement official and 
others to become petty local tyrants, “shaking 
down” the ignorant and “timid soul’ members 
of the community by threatened accusation of 
crime and by variously imposing upon the 
innocent who refuse to incriminate themselves. 
This makes for poor police work and delays 
advantageous to the criminal. 

B. The privilege’s useful function in the 
case of one formally accused of crime also has 
been discussed above.5 But since one must 
admit that it can be used to some degree as a 
shield by the guilty, perhaps it is appropriate 
to mention at this point the most obvious and 
responsible cause thereof. 

One of the most besetting obstacles to law- 
enforcement is not the operation of the priv- 
ilege but is poor police work. And the reasons 
for poor police work are rather obvious, it seems 
to me. Law-enforcement agencies are among 
the most important parts of an organized 
society. It takes the kind of work which re- 
quires training and ability. It is hard work, 





lege as being concerned only with the crime of which 
he has been accused. As to the propriety of or right 
to claim privilege as to other crimes of which the 
defendant has not been accused or is not being tried, 
see Part C, infra. 





June 1942] 


frequently dangerous. Law enforcement is one 
of the most poorly paid professions: (generally 
speaking) in relation to what is asked of those 
who serve by a society requiring the services. 
More competent and better trained men go into 
other and more promising fields. Those who 
carry on are frequently ill-equipped and sub- 
ject to temptation accordingly. This problem 
of law-enforcement will not be alleviated in 
any way by the privilege’s elimination. The 
earlier article to which I have referred carries 
a familiar plaint: Constitutional limitations so 
hedge about the activities of law-enforcing 
agencies that the government must content 
itself with whatever it can recover in taxes 
upon ill-gotten gain. The Federal government 
does indeed enforce payments of vast sums in 
income taxes from the criminal population who, 
it may be added, are notoriously inclined to 
conceal not only the sources but the amount 
of their incomes. Tax-evasion prosecutions are 
as much restricted by constitutional privilege 
as any other kind of criminal prosecution. But 
it has become almost as true of the Treasury 
Department as of the Royal Canadian Mounted 
Police that: “They get their man.” The reason 
for that is, I submit, only good police work. 
C. A third situation, most confused and 
difficult of all, is the right of an ordinary wit- 
ness (not a defendant) to claim the privilege 
to conceal information of his own acts which 
tends to incriminate him. For numerous rea- 
sons the courts have seen fit to extend the 
privilege’s scope in this respect. Perhaps the 
peculiar circumstances of some cases may have 
warranted an extension. But generally the 
privilege’s objective seems to have been mis- 
apprehended :? the privilege intends to prevent 
‘compulsory testimony by a person accused or 
under suspicion of a crime, who is presumed 
to be innocent, when that testimony is sought 
in connection with the prosecution of such per- 





6. See Larson, (supra, footnote 4,) at page 252. 

7. “The privilege . . . should be kept within lim- 
its the strictest possible. So much of it lies in the 
interpretation that its scope will be grealy affected by 
the spirit in which that interpretation is approached. 
Much can be settled by a consideration of its historic 
scope, before the constitutions were made. But, after 
all this, the decision will constantly depend upon 
whether the privilege is approached with favor or with 
disfavor, with fatuous adulation or with judicious ap- 
preciation. In the past generation, . this practical 
difference of effect is plainly apparent; ‘for, under the 
guise of reasoning and interpretation, the privilege has 
- + » in a spirit of implicit favor, been so extended 
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son for the particular crime. A recollection 
of the privilege’s historical purpose reveals the 
intention to protect innocent persons, once sus- 
pected or accused, from accusation or conviction 
entirely or partly as a result of testimony com- 
pelled by an abuse of governmental power. 
There is no suggestion that the privilege means 
to exclude relevant testimony of a mere witness 
(not a defendant) where that witness’ guilt 
or innocence is not then at issue. Obviously, 
compelled testimony in such a case may or may 
not lead to his conviction—or even accusation 
—elsewhere, and the circumstances of the com- 
pulsion, it is urged, are quite different and do 
not present the opportunities for abuse of power 
which the privilege seeks to prevent. It may 
be said that a person who has committed a crime 
is entitled to put on the innocent man’s consti- 
tutional cloak of silence only in case prosecu- 
tion for the crime is directed at him, where- 
upon he, too, is presumed innocent because it 
has been the innocent person in such circum- 
stances (i.e., suspected or accused) who has 
been subjected to the abuses of power. There 
is no problem of protecting an innocent person, 
who is a mere witness, from the kind of abuse 
barred by the privilege. And if a witness has 
in fact committed a crime, until official action 
on account of it be directed at him, he is not 
even entitled to the constitutional presumption 
of innocence which gives him the privilege’s 
protection. 

By parity of reasoning, testimony by an ac- 
cused concerning another crime than that for 
which he is being tried or of which he has been 
accused formally should not be entitled to ex- 
clusion by claiming privilege. 

It seems to me that there can be no justi- 
fication whatever for extending the privilege 
to the absurd limit by which one person is able 
to claim the privilege to protect another from 
incrimination.® 





in application beyond its previous limits as almost to be 
incredible, certainly to defy common sense ... But 
a reaction must come. A true conservatism must re- 
commence to operate. . . Courts should unite to 
keep the privilege strictly within the limits dictated by 
historic facts, cool reasoning and sound policy.” Wil- 
liston, op. cit. Sec. 2251 at page 318. 

8. Of course, a restriction upon the privilege’s ap- 
plicability by the Courts themselves or by legislation 
would result inevitably in the loss of some relevant 
evidence compellable from ordinary witnesses who 
would assure their own unavailability. Certainly, the 
loss so caused would be less than at present. By some 
it is suggested that even this loss could be diminished 
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What may be expected from the abolition of 
the privilege? Mr. Justice Cardozo in Palko 
v. Connecticut, 302 U. S. 319 (1937) said of 
the immunity against self-incrimination: “This 
too might be lost, and justice still be done. . . 
No doubt there would remain the need to give 
protection against torture, physical or mental. 
Justice, however, would not perish if the ac- 
cused were subject to a duty to respond to 
orderly inquiry.” [Italics supplied.] 

One cannot argue with this prediction where 
“orderly inquiry” is preserved and practiced. 
But as a practical matter, such a result is ex- 
pecting a little too much of mere mortals not 
required to meet certain standards of conduct.® 
What is to prevent a return of those abuses? 
Certainly not a uniform and dependable con- 





by legislation to provide a witness with immunity from 
prosecution (perhaps not complete and certainly not 
effective everywhere) in return for his testimony which 
also tends to incriminate him. No doubt the suggestion 
has merit. 

_ 9 “The real objection is that any system of admin- 
istration which permits the prosecution to trust 
habitually to compulsory self-disclosure as a source of 
proof must itself suffer morally thereby. The inclina- 
tion develops to rely mainly upon such evidence, and to 
be satisfied with an incomplete investigation of other 
sources. The exercise of the power to extract answers 
begets a forgetfulness of the just limitations of that 
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science, sense of justice or fair play among 
law-enforcement officials. While many of the 
medieval “refinements” for extracting evidence 
from “reluctant criminals” will not reappear, 
perhaps there were better. But the rubber 
hose, the spotlight, and the never-ending hours 
of “grilling” (all of which leave no mark on 
the body . . .) can have an effect every bit as 
undesirable. The best indication of what is 
likely to result from abolishing the privilege 
seems to be summarized in one sentence from 
a History of Criminal Law, written by Sir J. 
F. Stevens, explaining why Indian police officers 
resorted to torture of prisoners. “There is,” 
says the author, “a good deal of laziness in it. 
It is far pleasanter to sit comfortably in the 
shade rubbing red pepper into a poor devil’s 
eyes than to go about in the sun hunting up 
evidence.”?° 





power. The simple and peaceful process of questioning 
breeds a readiness to resort to bullying and to physical 
force and torture. If there is a right to an answer, 
there soon seems to be a right to the expected answer, 
—that is, to a confession of guilt. Thus the legitimate 
use grows into the unjust abuse; ultimately, the inno- 
cent are jeopardized by the encroachment of a bad 
system. Such seems to have been the course of experi- 
ence in those legal systems where the privilege was 
not recognized.” Wigmore, op. cit. Section 2251 at 
page 309. 


10. See Wigmore, op. cit. Sec. 2251. 





Briefs are usually too long, devoid of style and badly arranged. No other type 
of literary composition fails so generally to meet even the most elementary stand- 
ards of literary form.—Prof. Edson R. Sunderland. 


As it is now we rely upon tradition or vague sentiment or the fact that we 
never thought of any other way of doing things, as our only warrant for rules 
which we enforce with as much confidence as if they were embodied revealed 


wisdom.—Oliver Wendell Holmes. 


Our task as lawyers is not to beat down foreign philosophies by calling names 
or attempting to legislate them out of existence, but to study and remove the 


causes which give them life. 


Freedom of opportunity, the equality of men, and 
our civil rights must be more than shibboleths and slogans. 


They can become a 


living force if the lawyers of the naticn help to preserve them for the American 


people.—William Doll. 


\ 
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New Members of the American Judicature Society 


Alabama 


Jerks H. Cazaniss, Birmingham 
SAMUEL M. Jounston, Mobile 
DeVane K. Jones, Tuscaloosa 
Luter B. Lires, Anniston 
Wiuiam McM. Rocers, Birming- 


ham 
Jacop A. Waker, Opelika 
Arkansas 


Harry J. Lemiey, Hope 

Wa ter L, Pops, Blytheville 

J. S. Waterman, Fayetteville 

California 

Cyrt Appet, San Francisco 

Harry R. ArcuBa.p, Los Angeles 

Wi1am T. Corrin, Los Angeles 

JosepH Branp Cotton, San Diego 

Louis C. Drapeau, Ventura 

Ben. C. Duniway, San Francisco 

MLTon T. Farmer, San Francisco 

Joun F. Fetpmeter, Los Angeles 

SLOAN Fiack, Los Angeles 

Irvinc D. Grisson, Sacramento 

Irt R. Gosuaw, Hollywood 

R. D. GramMater, San Francisco 

Revusen G. Hunt, Los Angeles 

Joun B. Hourzsut, Stanford Uni- 
versity 

CuHartes Kascu, Ukiah 

Fercus L. Lioyp, Oakland 

F. M. McAutirre, San Francisco 

CLIFTON MATHEWS, San Francisco 

IsaporE Morper, Los Angeles 

Harry F. Morton, Oakland 

Hunter Mitts Muir, San Diego 

Paut I. Myers, San Francisco 

Wa ter L. NossaMAn, Los Angeles 

Rozert W. Prouprit, Los Angeles 

Kart L. Ratzer, Los Angeles 

Harotp M. Sawyer, San Francisco 

Ropert F. Suippen, Los Angeles 

E. L. Stockwett, Los Angeles 

Ropert C. Stone, Berkeley and 
Washington, D. C. 

RicHarp A. Turner, Los Angeles 

Waker, Apams & Dugue, Los 
Angeles 

CaryL Warner, Los Angeles 

Curtis D. Wirsur, San Francisco 


Colorado 


E. B. Apams, Grand Junction 
Cuartes A. Baer, Denver 
Frank N. Bancrort, Denver 
Jean S. BreiTenste1n, Denver 
Georce M. Cortetr, Monte Vista 
SaMuEL D. MENIN, Denver 
Epwarp L. Woop, Denver 


Connecticut 


Freperic Ames Baker, Darien 
Jacoz Berman, Hartford 
Danie. G. Campion, Hartford 
Morton E. Core, Hartford 
CuarLes DecKeLMAN, Hartford 


Epwarp C. Fisuer, Hartford 

Epwarp J. McCartuy, Bridgeport 

- C. Paraxitas, Thompson- 
ville 


District of Columbia 


Raymonp N. Bezze, Washington 
Hersert M. BincHAM, Washington 
KincGMAN Brewster, Washington 
Mary Acnes Brown, Washington 
Wuutiam G. Butts, Washington 
J. Bowers CAMPBELL, Washington 
SaraH A. CHarLes, Washington 
Pau. B. CromMe.in, Washington 
Epwarp H. DeGroor, Jr., Washing- 
ton 
James P. Donovan, Washington 
Harry E_tmer Fake, Washington 
Lest1e Homer Gaston, Washington 
Harry A. Grant, Washington 
D. LAwreNcE Groner, Washington 
Georce E. Hamitton, Washington 
RussELt Harpy, Washington 
Bernard D. Hatcucock, Washing- 
ton 
James J. Haypen, Washington 
Wuuiam J. Hocan, Jr., Washing- 
ton 
PHINEAS INnpRITz, Washington 
JoserH R. Jackson, Washington 
GuitFrorp JAMESON, Washington 
S. Warwick Keecin, Washington 
Sewa__ Key, Washington 
Hirary H. Kenprick, Washington 
Wittiam B. Kerkam, Washington 
Rozert W. Knox, Washington 
Paut J. La Crosse, Washington and 
Chevy Chase, Md. 
JosepH LawreNce, Washington 
Puitie G. Loucks, Washington 
Freperic D. McKenney, Washing- 
ton 
H. B. McCawtey, Washington 
Wittram =P. MacCracken, 
Washington 
Jo. V. Morcan, Washington 
Witiram J. Neate, Washington 
F, Recis Noet, Washington 
CHARLES PERGLER, Washington 
EstHer Pixe, Washington and Arl- 
ington, Va. 
Loren B. Pousu, Washington 
Eten K. Raepy, Washington 
WituiaM E. Ricuarpson, Washing- 
ton 
ArtTHuUR W. SCHARFELD, Washington 
Witiram A. Straucu, Washington 
ASHLEY SELLERS, Washington 
Haran F, Stone, Washington 
Harry C. Surcuy, Washington 
Rosert A. Swain, Washington 
Freperic N. Towers, Washington 
Joun W. Townsenp, Washington 
Epcar TuRLINGTON, Washington 
Frep M. Vinson, Washington 
J. P. Wencuet, Washington 
E_more WHITEHURST, Washington 


jr., 


Florida 


Ato ApaAms, Tallahassee 

M. F. BauGHer, West Palm Beach 

M. Eart Baum, Miami 

WiILtrAM BEARDALL, Orlando 

Epcar S. BLaKE, Quincy 

ARMSTEAD Brown, Tallahassee 

Frep M. Burns, Tallahassee 

R. H. CuHapmMan, Tallahassee 

Wizsur E. Coox, West Palm Beach 

Epwarp R. CoreLanp, Miami Beach 

E. Harris Drew, West Palm Beach 

Davin R. Dunuam, St. Augustine 

JosepH D. Farisu, West Palm 
Beach 

Ep. W. Harris, St. Petersburg 

Jonn W. Hottanp, Miami ; 

Frank E. Jennincs, Jacksonville 

Witiram A. Lane, Miami 

Martin H. Lone, Jacksonville 

A.trrep L. McCartuy, Miami 

Joun R. Parkinson, Daytona Beach 

E. S. Quick, Miami 

R. A. Rasco, Coral Gables 

Don Rectster, Winter Haven 

W. J. Steep, Orlando ’ : 

Ciarence J. Te Sexve, Gainesville 

HermMan Ucmer, Jacksonville 

H. M. Vooruts, Orlando 

J. Tom Watson, Tallahassee 


Georgia 
E. W. Maynarp, Macon 
Illinois 


Etton C. Armitace, Chicago 
Henry S. Bium, Chicago 
WuuraM J. CAMPBELL, Chicago 
WituiaM E, Cuioyes, Chicago ; 
Martua L. Connove, East St. Louis 
Josep H. Drucker, Chicago 
ALEXANDER EULENBERG, Chicago 
Nep P. Gitpert, Chicago 

Irvinc H. GoLpserc, Chicago 
Mayer Govpserc, Chicago 
Frepertck O. Graves, Chicago 
Pau. H. Heineke, Chicago 

M. B. Kennepy, Chicago 

Louis A. Koun, Chicago , 
Georce Epwarp Leonarp, Jr., Chi- 


cago . 

Donato P. McFapyen, Chicago 

Rosert E. McMiLian, Chicago 

J. Eart Major, Chicago. 

Joun R. NICHOLSON, Chicago 

Artuur L. Pautson, Elgin 

Tueovore G. Remer, Chicago 

Joun F. Rosen, Chicago 

JosepH SapatH, Chicago — 

Epwarp S. ScHerrLer, Chicago 

Grorce W. ScHWANER, Jr., Spring- 
field 

NaTHAN ScHWartTz, Chicago 

Lyman W. SHeERwoop, Chicago 

Joun J. Suttivan, Chicago 

Jerry J. Viterna, Cicero 

LawReNcE J. West, Chicago 

James H. Wueat, Champaign 

Harry N. Wyatt, Chicago 
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Kansas 


Josep G. Carey, Wichita 
Barton E. GrirritH, Topeka 
Wuu1aM Easton Hutcuison, Gar- 
den ag | 
Watter F. Jones Hutchinson 
Roy N. McCuz, Topeka 
Getro McDonaLp, Wichita 
I. M. Pvarr, pain City 
Witram D. LLy, Leavenworth 
A. W. RELIHAN, Smith Center 
Anprew F. ScHoepret, Topeka 
Frances K. Seerey, Russell 
Bernarp L. SHERIDAN, Paola 
AMES BarcLay SMITH, Lawrence 
NNETH G. SpeIR, Newton 
Davip J. Witson, Meade 


Kentucky 
Tuomas J. Knicur, Louisville 


Maryland 
Joun B. Gray, Jr, Prince Fred- 


erick 
Massachusetts 


Vincent Brocna, Newton 

Frank D. Gorman, Boston 

Joun P. Hiccrns, Boston 
Michigan 

Barney H. T. Burritt, Hancock 

Cuaries F. Devsrince, Detroit 

Fremont Evans, St. Joseph 

B. J. Henperson, Bay City 

W. J. Hennes, Dearborn 

Dorotny W. Hucuirr, Detroit 

Joun Kaminsk1, Detroit 

Joun P. Kirk, Ypsilanti 

Joun G. Lrssers, Lapeer 

Vircit W. McC intic, Mt. Pleasant 

James Monrtante, Detroit 

Georce B. Murpuy, Detroit 

Patrick S. Nertney, Detroit 

Wa tter L. Ostincer, Detroit 

Patrick H. O’Brien, Detroit 

A.exis J. Rocosk1, Muskegon 

Leo R. ScHaeErer, Dearborn 

J. Davip Suttivan, Alma 

Macy E, Warxins, Mt. Clemens 
Mississippi 

Epmunp L. Bruninti, Vicksburg 

W. L. Guice, Biloxi 

Sipney C. Mize, Gulfport 

W. E. Morse, Jackson 

Tuomas Fite Paine, Aberdeen 

M. M. Roserts, Hattiesburg 
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R. W. THompson, Jr., Gulfport 
J. C. Witsourn, Meridian 
Missouri 

LeGranp L. Atwoon, St. Louis 
Dwicut H. Brown, Jefferson City 
Rosert J. CALLAHAN, St. Louis 
James V. Frank, St. Louis 
CuiiFrorD Greve, St. Louis 

ouHN R. GrirritHs, St. Louis 

eteR H. Huscu, St. Louis 
Orro F. Lerrier, St. Louis 
Davp B. LicHTENsSTEIN, St. Louis 
Cuartes D. Lone, St. Louis 
Rosert B. McCreicut, Kansas City 
JoHNn Jay Morsz, St. Louis 
EtmMer N. Powe.t, Kansas City 
R. B. Snow, St. Louis 
FREDERICK STUECK, Jefferson City 
F. M. Swirzer, St. Louis 


New York 
ALAN M. Srtroocx, New York 


North Carolina 
W. D. Prupen, Edenton 
Ohio 

W. P. AtnswortH, Medina 
Watter H. ALLMAN, Canton 
M. L. Bernsteen, Cleveland 
No.tan Boccs, Toledo 

Garrett S. CLAYPOOL, Columbus 

. Vircit Cory, Cleveland 

AROLD R, Dove, Youngstown 
Joun J. Frrzpatricx, Cleveland 
Joun W. Forp, Youngstown 

L. I. Lrrzver, Cleveland 
FRANK L. MULHOLLAND, Toledo 
Cuartes F, Scunee, Akron 
Cuaries F. Smitru, Youngstown 
CARROLL Spricc, Dayton 

Irwin C. Stires, Jr., Alliance 
ALBert R. TEARE, Cleveland 
Mito J. Warner, Toledo 

C. G. WasHBurn, Akron 


Pennsylvania 
Lewis M. Avpern, Pittsburgh 
Harry Reiss Axetroru, Philadel- 
phia 
Joun H. Bicetow, Hazleton 
Francis SHUNK Brown, Jr., Phila- 
delphia 
Apert M. Conen, Philadelphia 
JoserpH F, EsHeitmMan, Philadelphia 
Enocu C, Frirer, Erie 
GaLten C, Hartman, Pittsburg’ 
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Max Hetter, Philadelphia 
ArTHur W. HeEnperson, Pittsburgh 
Wuuram P. Lanois, Ardmore 

T. L. McDowe1., Bradford 
RatpH D. McKee, Aggy x ow 
DANIEL MUNGALL, Sr., Philadelphia 
Francis T. Nacorsk1, Erie 
Tuomas J. Perkins, Allentown 
Tuomas S. Wutams, Philadelphia 


Texas 
F. P. Apams, Jasper 
ACK ALLEN, Perryton 


. KENDALL BAKER, Houston 
W. R. BLaLock, Mission 
L. Broeter, Alice 
Nat W. Brooks, Tyler 
A. J. Fottey, Amarillo 
Grorce W. Graves, Houston 
H. F. Kirsy, Groesbeck 
A. S. Moss, Memphis 
Louis B. REEep, Lamesa 
Max M. Rocers, Huntsville 
A. R. Stout, Waxahachie 
Ben F. Witson, Houston 
ALLEN Woop, Corpus Christi 
Towne Youne, Dallas 


Washington 


Cuar_es C. HALL, Seattle 
Trmotny A. Pau, Walla Walla 


West Virginia 
Pau W. Scorr, Huntington 
Wisconsin 

OrLtar ANDERSON, Milwaukee 
R. E. ANpDERSON, Superior 
Joun F. Baker, Milwaukee 
E. E. Brossarp, Madison 
DupLtey O. EmMenrt, Antigo 
FRANK PILLING FoscAte, Madison 
Gitson C. GLAsIER, Madison 
LaurENCE C. GraM, West Allis 
Pau N. Gruss, Janesville 
C. A. Hansen, Milwaukee 
Hersert C. HirscHpoeck, Milwau- 

kee 
Howarp R. Jounson, Milwaukee 
Davip O. Jones, Mineral Point 
Lian M. KowLMeEtTz, Milwaukee 
Joun W. MicHaeEt Milwaukee 
R. E. Pucuner, Wausau 
HerBert SCHULTz, Milwaukee 
— C. StepMAN, Madison 

ANIEL W. SULLIVAN, Milwaukee 
RALPH von BriEsEN, Milwaukee 
Eart M. WANECcEK, Milwaukee 





The Judicature Society Invites Cooperation 
The American Judicature Society is an agency for cooperation between all 
persons who are concerned with the problems of administering justice; for all 
who realize the need of more effective methods and results in keeping with 
the standards of modern life. To such persons, the Society offers opportunity 


for a high form of public service. 


The Journal of the Society is in the nature 


of an open forum; contributors are not asked to subscribe to any creed. The 
Journal is sent free to all who are interested. For those who desire more than 
passive participation there is an active membership, with dues of five dollars 
a year, and a sustaining membership for those who place a higher estimate 
upon their responsibility. 











